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(3) Employee agreements.
(4) Commission agreements.
(5) Other agreements the Board may deem necessary.

(i) The Board may grant permission for two or more
limited wineries to share a single, additional Board-
approved location, in accordance with section 505.2(a)(3)
of the Liquor Code.

(j) The Board shall not grant permission for a limited
winery and another manufacturer, such as a brewery,
limited distillery or distillery, to share a single, additional
Board-approved location.

(k) If a limited winery licensee holds, under identical
ownership, a manufacturing license other than a limited
winery license, such as a brewery, limited distillery or
distillery license, each licensee may have an additional
Board-approved location at the same property, but each
licensee shall have its own separate designated area at
the property.

(1) If a limited winery discontinues use of an additional
Board-approved location, it shall notify the Board within
15 days of the discontinuance.

§ 5.409. Records, receipts and reports.

(a) A limited winery shall maintain and keep on the
licensed premises daily permanent records that shall
conform to the requirements of section 512 of the Liquor
Code (47 P.S. § 5-512). The following apply:

(1) The records shall include complete details concern-
ing the source of any agricultural commodity, as that
term is defined in section 505.2(c) of the Liquor Code
(47 P.S. § 5-505.2(c)), used in the production of limited
winery products.

(2) Electronic media recordkeeping, maintained and
based upon generally accepted accounting principles, may
be kept instead of hard copy records.

(3) The recordkeeping system utilized by the limited
winery shall have the capability to provide for the
reconciling of required data.

(4) Entries shall be verifiable by supporting original
documents.

(b) In addition to the records prescribed in subsection
(a), the limited winery shall prepare a sales receipt at the
licensed premises for each sale to a private individual
when the purchase is for greater than 16 liters in a single
transaction. The sales receipt shall include all of the
following:

(1) The name and address of the limited winery.

(2) The name and address of the recipient of the
winery products if the winery products are being deliv-
ered off the licensed premises to the recipient.

(3) The winery products’ name, the date of sale, the
size of the package in milliliters, number of units sold,
the price per unit of the winery products, the Common-
wealth sales tax and any other taxes applicable and the
total amount paid by the customer.

(4) Items other than winery products that are sold by
the limited winery, which shall be listed on the receipt
separately from the winery products.

(¢) Winery products that are delivered shall be accom-
panied by two copies of a sales receipt that includes the
information identified in subsection (b)(1)—(4). The lim-
ited winery shall require the person who is delivering the

winery products to obtain the signature of the recipient,
21 years of age or older, on one copy of the sales receipt.

(1) The person delivering the winery products shall
give an unsigned copy of the sales receipt to the recipient
of the winery products and the limited winery licensee, or
a transporter-for-hire acting on behalf of a limited winery
licensee, shall retain the signed copy of the sales receipt
on the licensed premises for 2 years.

(2) Delivery shall be accomplished in accordance with
§ 5.407 (relating to delivery of products).

(d) A limited winery shall file reports, in the manner
set forth by the Board, covering operations of their
licensed business during the preceding calendar year. The
following apply:

(1) The reports shall be signed and sworn to by the
limited winery or his authorized agent and shall be filed
with the Board at the time of the renewal or validation of
the license. The following apply:

(i) A copy of each report shall be retained on the
licensed premises for at least 2 years from the date of
filing.

(i) Failure to file the reports will preclude the Board
from renewing or validating the license in question.

(2) These reports are in addition to information or
reports the limited winery may be required to provide to
the Department of Agriculture under 3 Pa.C.S. Chapter
45 (relating to Agricultural Commodities Marketing Act)
and regulations promulgated thereunder, including
7 Pa.Code § 104.75 (relating to accounting and pay-
ment), as well as any reports required under section
488.1 of the Liquor Code (47 P.S. § 4-488.1).

CHAPTER 11. PURCHASES, SALES AND RETURNS
Subchapter C. WINES

§ 11.111. [Reserved].
[Pa.B. Doc. No. 22-1090. Filed for public inspection July 22, 2022, 9:00 a.m.]

Title 52—PUBLIC UTILITIES

PENNSYLVANIA PUBLIC UTILITY COMMISSION
[ 52 PA. CODE CHS. 65 AND 66 ]
[ L-2020-3019521 ]
Rulemaking to Implement Act 120 of 2018

Public Meeting held
February 24, 2022

Commissioners Present: Gladys Brown Dutrieuille, Chair-
person, Statement, Dissenting; John F. Coleman, Jr.,
Vice Chairperson; Ralph V. Yanora

Rulemaking to Implement Act 120 of 2018 at 52 Pa. Code
Chapters 65 and 66; L-2020-3019521

Final Rulemaking Order
By the Commission:

Act 120 of 2018 (Act 120) amended Section 1311(b) of
the Public Utility Code, 66 Pa.C.S. § 1311(b) (relating to
valuation of and return on the property of a public
utility), by addressing the replacement of lead service
lines (LSL) and damaged wastewater service laterals
(DWSL) as well as the recovery of associated costs. On
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September 17, 2020, at the above-referenced docket num-
ber, the Pennsylvania Public Utility Commission (Com-
mission) entered a Notice of Proposed Rulemaking Order
(NOPR) to implement Act 120. The Commission sought to
modify the regulations at Title 52, 52 Pa. Code §§ 1.1—
1065.1. In particular, we proposed to set forth regulations
addressing LSL replacements (LSLR) in Chapter 65 and
to create a new Chapter 66 addressing wastewater service
and DWSL replacements (DWSL Replacements).

We provided interested stakeholders with an opportu-
nity to offer input regarding the Commission’s proposed
Chapter 65 and Chapter 66 regulations by filing com-
ments and reply comments. Upon consideration of the
entirety of the stakeholder comments and reply comments
received by the Commission, as well as the Independent
Regulatory Review Commission’s (IRRC) comments, we
hereby enter this Final Rulemaking Order.

Background

On October 24, 2018, Governor Wolf signed Act 120 into
law, thereby amending 66 Pa.C.S. § 1311(b) to address
the accelerated replacement of customer-owned LSLs and
DWSLs. Act 120 sets forth a uniform, minimum standard
under which jurisdictional water and wastewater utili-
ties! (or entities hereinafter) may seek to replace LSLs
and DWSLs and recover the costs associated with replace-
ment.

A. Commission Actions

Prior to the passage of Act 120, the Commission and
jurisdictional water and wastewater utilities were actively
addressing the replacement of LSLs and DWSLs. On
March 8, 2017, for instance, the Commission approved
The York Water Company’s (York Water) proposal to
replace LSLs in their service territory. See Petition of The
York Water Company, Docket No. P-2016-2577404 (Order
entered March 8, 2017). Nonetheless, Act 120 served to
clarify certain legal issues that the Commission, water
utilities, and wastewater utilities identified during the
course of such proceedings.

On December 23, 2018, when Act 120 became effective,
the Commission was in the process of adjudicating Penn-
sylvania American Water Company’s (PAWC) proposal
regarding customer-owned LSLs. In response to Act 120,
the Commission remanded the proceeding to the Office of
Administrative Law Judge instructing the parties to
evaluate the proposal under the new requirements of Act
120 and supplement the record to achieve compliance
with 66 Pa.C.S. § 1311(b). See Petition of Pennsylvania
American Water Company, Docket No. P-2017-2606100
(Order entered January 4, 2019). On July 17, 2019, the
parties filed a Joint Petition for Settlement on Remand
(Joint Settlement), which addressed many issues in ac-
cordance with 66 Pa.C.S. § 1311(b). The parties acknowl-
edged and the Commission determined, however, that
several issues implicated by Act 120 remain unresolved
and required more generic guidance for future proceed-
ings. See Joint Settlement | 23, 41.

Accordingly, on October 3, 2019, Chairman Gladys
Brown Dutrieuille and Commissioner John F. Coleman,
dJr., issued a Joint Motion directing Commission staff to
initiate a further examination of Act 120. Implementation
of Act 120 of 2018, Docket No. M-2019-3013286 (Joint
Motion issued October 3, 2019). The Joint Motion in-
structed the Commission’s Bureau of Technical Utility

! Later, we use the term “entity” as defined in revised Section 65.52 to refer to
jurisdictional water utilities, and the term “entity” as defined in revised Section 66.32
to refer to jurisdictional wastewater utilities. For purposes of the “Background” here,
these terms are interchangeable. See infra, p. 12, 68, flip.

Services (TUS) and Law Bureau to develop recommenda-
tions for additional parameters for the replacement of
LSLs and DWSLs, especially as part of the Long Term
Infrastructure Improvement Plan (LTIIP) and the Distri-
bution System Improvement Charge (DSIC). The Joint
Motion directed (1) entry of an Order consistent with the
Joint Motion, (2) transmission of directed questions to
interested stakeholders within 30 days, (3) assembly of a
working group, and (4) submission of a written staff
recommendation to the Commission by March 31, 2020.

Consistent with the Joint Motion, on October 24, 2019,
the Commission sent a Secretarial Letter to interested
stakeholders for comment on the replacement of LSLs
and DWSLs, accompanied by a list of directed questions
including questions on the following topics: parameters
for planning and reporting, communications, replace-
ments, and refusals, an analysis of Section 1311(b), and
rates. Implementation of Act 120 of 2018, Docket No.
M-2019-3013286 (Secretarial Letter issued October 24,
2019); see 66 Pa.C.S. § 1311(b). The Secretarial Letter
directed the filing of comments by November 22, 2019.2
The Secretarial Letter also scheduled a working group
meeting to convene on December 19, 2019. Notice of the
meeting was published in the Pennsylvania Bulletin on
November 2, 2019. See 49 Pa.B. 6652.

On November 1, 2019, the Commission issued an
Implementation Order in accordance with the Joint Mo-
tion. Implementation of Act 120 of 2018, Docket No.
M-2019-3013286 (Order entered November 1, 2019). The
Implementation Order reiterated the steps to be taken by
staff to conduct a further examination of Act 120.

On November 19, 2019, the County of Northampton
(Northampton County) filed with the Commission com-
ments in response to the October 24, 2019 directed
questions. On November 21, 2019, Pennsylvania-
American Water Company (PAWC) filed comments. On
November 22, 2019, the following stakeholders also filed
comments in response to the directed questions: the
Coalition for Affordable Utility Service and Energy
(CAUSE-PA), Green & Healthy Homes Initiative (GHHI),
and Pittsburgh United (UNITED) collectively; the Natu-
ral Resources Defense Council (NRDC); the Office of
Consumer Advocate (OCA); Aqua Pennsylvania, Inc.
(Aqua); Suez Water Pennsylvania, Inc. (SUEZ); the Office
of Small Business Advocate (OSBA); Pittsburgh Water
and Sewer Authority (PWSA); and Columbia Water Com-
pany (Columbia Water).

On December 3, 2019, the Commission issued a Secre-
tarial Letter containing further details regarding the
working group meeting and noted that stakeholders may
submit reply comments by January 16, 2020. Implemen-
tation of Act 120 of 2018, Docket No. M-2019-3013286
(Secretarial Letter issued December 3, 2019).

The working group meeting convened on December 19,
2019. The following stakeholders attended the meeting:
Northampton County, PAWC, CAUSE-PA, GHHI, the
NRDC, the OCA, Aqua, SUEZ, the OSBA, PWSA, Colum-
bia Water, PENNVEST, the Public Utility Law Project
(PULP), the Bureau of Investigation and Enforcement
(BI&E), and York Water. The three-hour working group
meeting started with a presentation by TUS staff, includ-
ing questions for the participants in attendance, followed
by an open dialogue regarding the replacement of LSLs

2 On November 15, 2019, Aqua Pennsylvania Water, Inc. (Aqua) requested that the
Commission extend the period for comments in response to the directed questions to
December 9, 2019. Suez Water Pennsylvania, Inc. (Suez) and the Office of Consumer
Advocate (OCA) filed letters in support of Aqua’s request on November 15, 2019, and
November 18, 2019, respectively. On November 19, 2019, the Commission denied
Aqua’s request in light of the impending December 19, 2019 working group meeting.
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and DWSLs as it pertains to parameters for planning and
reporting, communications, replacements, and refusals,
an analysis of Section 1311(b), and rates. See 66 Pa.C.S.
§ 1311(b). TUS staff encouraged the filing of reply com-
ments as a means to further respond to matters raised
during the working group meeting. On January 16, 2019,
the Commission received reply comments from CAUSE-
PA, GHHI, UNITED, and the NRDC collectively, the
OSBA, and PWSA.

On March 31, 2020, in consideration of the comments
filed in response to the directed questions, the working
group meeting, and the reply comments filed thereafter,
TUS and Law Bureau staff submitted to the Commission
a confidential Staff Report detailing their recommenda-
tions regarding additional parameters for the replacement
of LSLs and DWSLs. Pursuant to the November 1, 2019
Implementation Order, the Staff Report addressed pro-
posed requirements for planning and reporting, communi-
cations, replacements, and refusals, an analysis of Section
1311(b), and rates. See 66 Pa.C.S. § 1311(b). The Staff
Report also addressed options for implementation such as
orders, policy statements, and rulemakings.

Upon consideration of the Staff Report, on September
17, 2020, the Commission entered a NOPR proposing to
implement Act 120 by modifying the regulations at 52
Pa. Code §§ 1.1—1065.1. In particular, the Commission
proposed to set forth regulations addressing LSLRs in
Chapter 65 and to create a new Chapter 66 addressing
wastewater service and establishing regulations for
DWSLs. The Law Bureau submitted the NOPR to the
Office of Attorney General (OAG) for review as to form
and legality and to the Governor’s Office of Budget for
review as to fiscal impact. By memorandum, on October
30, 2020, the OAG tolled its 30-day statutory review
period for NOPR pending clarification from the Commis-
sion on certain items. The Law Bureau responded to the
OAG’s tolling memorandum on February 2, 2021, and the
OAG approved the NOPR on February 10, 2020, contin-
gent upon the Commission making the revisions identi-
fied in its response.? The Law Bureau subsequently
submitted the NOPR to the IRRC and Legislative Stand-
ing Committees. In addition, the NOPR was published in
the Pennsylvania Bulletin on April 3, 2021, at 51 Pa.B.
1802. Stakeholder comments were due within 60 days of
publication, and reply comments were due 30 days there-
after.

On June 2, 2021, the following parties filed comments
with the Commission: the OCA; PWSA; CAUSE-PA and
GHHI, collectively; and Aqua. With the exception of
GHHI and Aqua, these parties also filed reply comments
on July 2, 2021. The IRRC filed its comments on August
2, 2021.

B. Lead And Copper Rule Revisions

Pennsylvania is not alone in its focus on lead service
line replacement and removal. The U.S. Environmental
Protection Agency (EPA) recently set forth revisions to the
National Primary Drinking Water Regulation for lead and
copper, referred to as the Lead and Copper Rule Revisions
(LCRR). The EPA promulgated the final rule on January
15, 2021, with an effective date of March 16, 2021, and a
compliance date of January 24, 2024. National Primary
Drinking Water Regulation: Lead and Copper Rule Revi-
sions, 86 FR 4198—4312 (January 15, 2021) (amending
40 CFR 141-142). Subsequently, on June 15, 2021, the
EPA delayed the effectiveness of the LCRR until Decem-

3 We identify our revisions to the proposed regulations based on the OAG’s tolling
memorandum in our dispositions of the stakeholders, comments, the reply comments,
and the IRRC’s comments herein.

ber 16, 2021, to further review the final rule and consult
with affected parties. The EPA also delayed the compli-
ance date for water systems until October 16, 2024.
National Primary Drinking Water Regulation: Lead and
Copper Rule Revisions, 86 FR 31939—31948 (January 15,
2021) (amending 40 CFR 141-142).

The LCRR aims to provide greater and more effective
public health protection by reducing lead and copper in
drinking water. The EPA will now require all community
water systems to develop an inventory of LSLs or service
lines of unknown composition and to submit LSLR plans,
within the meaning of the LCRR, to their respective state
primacy agency by October 16, 2024. The centerpiece of
the EPA program is the development of detailed service
line inventories by water service provides to identify what
is known and not known about their service lines, how
service providers are to communicate that information to
the public, and how they will establish LSL replacement
priorities. The EPA service line inventory requirements
include the identification and categorization of certain
service lines by material directly associated with lead,
including “lead,” “non-lead,” “lead status unknown,” or
“galvanized requiring replacement” designations. See 86
FR 4198 at 4200, 4213, 4290-4291.

Under the LCRR, LSLR plans are prepared in advance
so that water systems are positioned to avoid delays that
may impede their ability to implement a LSLR program
in the event they are above the trigger level or action
level established by the EPA. Water systems above the
trigger level, but at or below the action level, must
conduct replacements at a “goal rate,” while water sys-
tems above the action level must “annually replace a
minimum of three percent per year, based upon a 2-year
rolling average of the number of known or potential LSLs
in the inventory at the time the action level exceedance
occurs.” LSLR efforts based on the trigger level or action
level are conducted pursuant to the LSLR program.
Additionally, some water systems are afforded compliance
alternatives and may not be required to conduct LSLRs.
Water systems below the lead trigger level are not
required to execute any system-wide LSLR program. See
86 FR 4198 at 4200, 4217-4218, 4221.

The EPA plans to issue guidance, including best prac-
tices, case studies, and templates to help develop service
line inventories and to assist community water systems
with implementation of the LCRR in the near future.*
The EPA also plans to develop a new proposed rule, the
Lead and Copper Rule Improvements, that will
strengthen the Federal regulatory framework by propos-
ing requirements that would result in the replacement of
all lead service lines as quickly as feasible. Id. The
primacy agency responsible for implementation of the
LCRR and future iterations in Pennsylvania is the Penn-
sylvania Department of Environmental Protection (DEP).

Discussion

Act 120 establishes a standard for LSLR and DWSL
Replacements as well as the recovery of costs associated
with replacement. Act 120 provides for LSLRs and DWSL
Replacements under a Commission-approved program
and directs the Commission to establish certain stan-
dards, processes, and procedures by regulation. See 66
Pa.C.S. §§ 1311(b)(2)(i)—(vii). In addition to the authority
conferred upon the Commission by Act 120 to address
LSLRs and DWSL Replacements, the Commission is

4EPA Announces Intent to Strengthen Lead and Copper Regulations, Support
Proactive Lead Service Line Removal Across the Country, United States Environmen-
tal Protection Agency (December 16, 2021) available at https:/www.epa.gov/
newsreleases/epa-announces-intent-strengthen-lead-and-copper-regulations-support-
proactive-lead.
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responsible for enforcing 66 Pa.C.S. § 1501 (relating to
character and service of facilities), which imposes an
affirmative duty for “[e]very public utility. . .[to] furnish
and maintain adequate, efficient, safe, and reasonable
service and facilities, and make all such repairs, changes,
alterations, substitutions, extensions, and improvements
in or to such service and facilities as may be necessary or
proper for the accommodation, convenience and safety of
the utility’s customers and the public.” As set forth in 66
Pa.C.S. § 102 (relating to definitions), the term “service”
includes a wide range of actions, and the statutory
definition has been broadly construed by the Commission
and the courts. Couniry Place Waste Treatment Co., Inc. v.
Pa. PUC, 654 A.2d 72 (Pa. Cmwlth. 1995).

The Commission has determined that LSLs are prob-
lematic with respect to the adequacy, efficiency, safety,
and reasonableness of service and facilities under 66
Pa.C.S. § 1501. It is well established that lead is a
cumulative poison in humans and that lead is known to
cause serious health problems, which are permanent and
irreversible.® The Commission’s final LSLR regulations
aim to address critical issues presented by LSLs. These
regulations represent significant action to combat and
eliminate the adverse effects of lead exposure by requir-
ing all entities, as defined in Section 65.52, to remove
LSLs.

Stakeholders and the IRRC have expressed concern
regarding the interplay between the Commission’s LSLR
regulations and the EPA’s LCRR, claiming that the
Commission’s regulations will not be consistent with the
LCRR. Because the DEP is the primacy agency under the
Federal Safe Drinking Water Act, it will be the responsi-
bility of the DEP to interpret and direct all community
water systems in the Commonwealth on compliance with
the LCRR. Given the importance and scope of this task,
the Commission will follow the directive of Section 318 of
the Public Utility Code, 66 Pa.C.S. § 318 (relating to
commission to cooperate with other departments), which
mandates that the Commission cooperate with DEP in
areas concerning the purity of the public water supply. To
that end, the Commission will avoid promulgating regula-
tions that may interfere with the DEP’s efforts in an area
of DEP primary jurisdiction, namely the implementation
of the Federal Safe Drinking Water Act.

Our regulations will work with the LCRR to fill an
important gap. The LCRR only requires water systems
above the EPA’s trigger level or action level to undertake
LSLRs as a remedial measure, whereas the Commission’s
regulations will require all entities, as defined in Section
65.52, to undertake LSLRs as a matter of course. Entities
will routinely engage in LSLRs pursuant to the Commis-
sion’s regulations with the goal of total LSL removal. If
an entity hits the EPAs trigger level or action level,
however, that entity will become subject to the LCRR
provisions for using LSLRs as a remediation tool. The
Commission’s final LSLR regulations are critical for the
Commonwealth to ensure the total removal of LSLs by all
entities, not just the removal of LSLs in water systems
that are required to conduct LSLRs under the existing
LCRR. See 66 Pa.C.S. § 1501. The public health and
safety goals this rulemaking works to achieve are impor-
tant efforts in the Commonwealth’s rehabilitation of its
water infrastructure.

Our final DWSL regulations are likewise important
with regard to the rehabilitation of wastewater infra-
structure. See 66 Pa.C.S. § 1501. Wastewater infrastruc-

5 Salvato, PE., DEE, Joseph A., Environmental Engineering and Sanitation, 4th Ed.,
p. 46, New York: John Wiley & Sons, Inc., 1992.

ture installed more than 50 years ago is now reaching the
end of its useful life and requires rehabilitation and
modernization to support us in the current century. The
volume of modern rainfall events exacerbates the short-
falls of aging wastewater infrastructure and can approach
or exceed design limitations of aging combined
wastewater/stormwater systems. This rulemaking takes
critical steps to address these challenges. Service laterals
are an integral component of wastewater collection sys-
tems and are susceptible to damage by natural material
deterioration, tree roots, surface activities, or excavation.
DWSLs may create serious environmental and health
hazards due to the inherently deleterious composition of
wastewater.® Consistent with Act 120, however, and to
avoid disincentivizing the personal accountability of cus-
tomers or property owners with respect to maintaining
DWSLs in functional condition, entities should only re-
place DWSLs in limited situations where the costs will
prudently benefit and improve system reliability, effi-
ciency, and service quality in known problem areas.

As discussed herein, LSLRs and DWSL Replacements
will benefit both ratepayers and public utilities. The final
regulations addressing LSLRs and DWSL Replacements
are set forth in Annexes A and B to this Order and are
discussed in more detail below.

A. Lead Service Line Replacements

In order to implement the LSL provisions of Act 120,
we proposed to divide Chapter 65 of the Commission’s
regulations, which relates to water service, into two
subchapters. We suggested that the first subchapter
address water service generally, and that the subsequent
subchapter address LSLRs. The stakeholders do not
object to this approach, and the Commission continues to
find that it is appropriate. Thus, Subchapter A, Service
Generally, will encompass the existing water service
regulations at 52 Pa.Code §§ 65.1—65.23, and
Subchapter B, Lead Service Line Replacements, will
encompass the new LSLR regulations at 52 Pa. Code
§§ 65.51—65.62.

1. § 65.51. Purpose.

In the NOPR, we stated that proposed Section 65.51
would set forth the purpose of Subchapter B, which is to
implement Act 120, governing the standard under which
“entities,” as defined in Section 65.52, may seek to replace
LSLs and recover associated costs. We also explained that
Subchapter B would establish the time, manner, form,
and content of filings for Commission approval of LSLRs
and set forth the minimum requirements for LSLRs. The
stakeholders do not offer substantive comments regarding
Section 65.51. The IRRC also does not offer comments on
this Section. The OCA, however, notes a grammatical
correction in Appendix A of its comments. OCA Comments
at 2. Accordingly, we will change “minimum requirements
of LSLRs” to “minimum requirements for LSLRs.” (Em-
phasis added). We will also replace the term “urisdic-
tional water utilities” with “an entity” in Section 65.51 to
be consistent with the remainder of the regulations. We
note that this revision is based on the Law Bureau’s
response to the OAG’s tolling memorandum.

2. § 65.52. Definitions.

In the NOPR, we explained that proposed Section 65.52
would set forth definitions pertinent to the regulation of

6 DWSLs may cause wastewater to backup into a customer’s home or discharge into
the environment and may become a source of inflow and infiltration (I&I), contributing
to hydraulically overloaded conditions within portions of a wastewater collection
system or at a wastewater treatment plant (WWTP). I&I adds to the flow entering the
collection system and being treated at the WWTP, reducing capacity and, in extreme
cases, may be the largest contributing factor to hazardous overflows.
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LSLRs. We defined “LSL” consistent with Act 120. Addi-
tionally, we explained the meaning of “LSLR” and distin-
guished an “LSLR Program” from an “LSLR Plan.” Among
other things, we also defined the term “entity” as encom-
passing (1) a public utility as defined in 66 Pa.C.S. § 102
that provides water service, (2) a municipal corporation
as defined in 66 Pa.C.S. § 102 that provides water service
beyond its corporate limits, and (3) an authority as
defined in 66 Pa.C.S. § 3201 (relating to definitions).”

a. Stakeholder Comments on § 65.52.

In its comments, the OCA recommends defining “au-
thority” and “municipal corporation” with respect to the
meaning of “entity.” The OCA notes that 66 Pa.C.S.
§ 1329 (relating to valuation of acquired water and
wastewater systems) provides a different definition for
“entity.” The OCA also suggests revising the definition of
“customer-owned LSL” to more clearly identify the portion
owned by the customer and proposes a definition that it
claims more closely aligns with how entities define the
term. The OCA points to PAWC as an example. In
addition, the OCA asserts that the “LSLR Program” and
“LSLR Plan” overlap, suggesting that the Commission
combine the definition of “LSLR Program” with that of
“LSLR Plan.” Further, the OCA recommends revising the
definition of “LSLR Project Area” by removing the one-
mile radius. The OCA argues that what constitutes an
“LSLR Project Area” should be examined on a case-by-
case basis. OCA Comments at 2—4.

PWSA recommends modifying the definition of
“customer-owned LSL” and “service line” to replace “at the
first shutoff valve located within” with “to one foot beyond
the interior foundation wall of,” and claims that its
proposed modifications will permit an entity to bring the
service line into a structure where it makes the most
sense and replace lines in an efficient and cost-effective
manner. PWSA suggests that the definition of “LSL” be
expanded to include service lines composed of galvanized
iron and galvanized steel as defined by LCRR and claims
that lead particles can attach to the surface of galvanized
pipes. PWSA contends that confusion may persist if there
are different standards for service line materials in the
regulations implementing Act 120 and the LCRR. PWSA
also notes that other places in the proposed regulation
may require modifications to include galvanized pipes.
Further, PWSA recommends modifying the definition of
“Service Line Inventory” to require the inventory, where
applicable, to identify the service line material for both
the entity-owned and customer-owned portions of the line.
PWSA also suggests replacing “composition” with “mate-
rial” and removing the requirement to inventory the
diameter of the services lines, which PWSA claims is not
required under the LCRR. PWSA Comments at 4—7.

CAUSE-PA and GHHI support the inclusion of pigtails
and goosenecks in the definition of “LSL” to help ensure
that all possible sources of lead contamination are re-
moved during a LSLR. CAUSE-PA and GHHI Comments
at 4.

Aqua recommends that the definition of “LSL” be
updated to align with the LCRR, noting that the defini-
tion now includes a galvanized service line if it was or is
downstream of a LSL or service line of unknown material.
Aqua states that the definition of “LSLR Project Area”
should not include a one-mile radius or be defined by
distance. Rather, Aqua suggests that the definition be
limited to the premises that are affected by the main

7 For purposes of Sections A and C of the “Discussion” pertaining to the LSLR
provisions of this rulemaking, “entity” has the same meaning as it does in revised
Section 65.52, which is explained herein.

replacement project. Aqua states that including a one-
mile distance qualifier from the site of any one-off
replacement would create a patchwork of one-mile quali-
fying customers that is constantly changing depending on
the year and timing of the one-off replacement. Aqua
notes that the “LSLR Project Area” is important for
customer reimbursement purposes. Aqua states that, in a
separate proceeding regarding its existing Lead Service
Line Replacement Program, at Docket No. P-2020-
3021766, it offered a sliding scale reimbursement for the
previous three years from the start of a main replacement
project. Aqua also offered a similar sliding scale reim-
bursement for customers who request reimbursement
within approval of Aqua’s Program. Aqua asserts that its
reimbursement plan is beneficial to customers and pro-
vides equitable results for customers who may have
replaced their own LSLs in the past. Lastly, Aqua notes
that it agrees with the Commission’s definition of “entity.”
Aqua Comments at 4-5.

b. Reply Comments on § 65.52.

In its reply comments, the OCA notes that it may be
difficult to define “customer-owned LSL” in a way that
encompasses how each entity defines the customer por-
tion of the line, pointing to PWSA and Aqua’s comments
as an example. The OCA suggests referring to the
definition of customer-owned LSL contained in each enti-
ty’s tariff. The OCA also notes that it supports including
the phrase “or galvanized iron or galvanized steel that is
or formerly was downstream of lead” in the definition of
“LSL” and claims that this is consistent with the LCRR.
OCA Reply Comments at 2.

PWSA agrees with the OCA’s proposed elimination of
“LSLR Plan” and its edit to the definition of “LSLR
Program.” PWSA also agrees with the OCA’s comment
that a one-mile radius for the “LSLR Project Area” may
be too burdensome for entities, and with Aqua’s comment
that the one-mile radius may create a patchwork of
qualifying customers. PWSA recommends that the Com-
mission adopt Aqua’s proposed language, which would
define “LLSLR Project Area” to include, for a main replace-
ment project, the premises affected by a main replace-
ment project. PWSA Reply Comments at 1-2.

c¢. IRRC Comments on § 65.52.

The IRRC states that the stakeholders’ comments illus-
trate that entities define the customer-owned portion of
the service line differently. The IRRC asks the Commis-
sion to revise the definition to ensure clarity for the
regulated community. The IRRC also indicates that the
definition of “LSL” does not include service lines made of
galvanized iron or galvanized steel as defined by the
LCRR. The IRRC asks the Commission to revise the
definition and modify any other portions of the final
regulation as necessary to support this definition. In
addition, the IRRC notes stakeholders’ assertions that a
one-mile radius for a “LSLR Project Area” may be burden-
some and would create a patchwork of qualifying custom-
ers. The IRRC asks the Commission to explain how the
definition reasonably protects the public health, safety
and welfare. Further, the IRRC notes the stakeholders’
contentions that, with respect to a “service line,” the first
shutoff valve may be located on the opposite side of where
the service line is brought into the structure. The IRRC
asks the Commission to clarify the definition to ensure
that LSLRs are conducted in an efficient and cost-
effective manner. IRRC Comments at 2-3.

d. Disposition on § 65.52.

First, in response to later comments regarding the
distinction between customers and property owners, we
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will add a definition for “customer” in Section 65.52,
which is consistent with the existing definition in Section
65.1 of the Commission’s regulations. In later Sections,
we will revise the proposed regulations by specifying
where we refer to a customer versus a property owner
and where we refer to both in some circumstances.

Next, we will revise the proposed definition of
“customer-owned LSL” in Section 65.52, to clarify that, if
the entity’s meter is located outside of the structure, or
water is not metered by the entity, the customer-owned
LSL ends “at the first shutoff valve located within the
interior of the structure.” This definition of “customer-
owned LSL” is consistent with industry standards. We
also note that this definition will not impact other
definitions for similar terms that entities may have in
their tariffs. This definition is only for purposes of
determining what is a “customer-owned LSL” for LSLRs.

We will also revise the proposed definition of “entity.”
We will use the language from 66 Pa.C.S. § 102, with
respect to water service to refer to “public utility.” While
we will continue to refer to “municipal corporation” in the
definition of “entity,” we will separately define the term as
well. The definition will refer to 66 Pa.C.S. § 102, noting
that a municipal corporation diverts, develops, pumps,
impounds, distributes or furnishes water service to or for
the public for compensation beyond its corporate limits as
referenced in 66 Pa.C.S. § 1501. This revision is based on
the Law Bureau’s response to the OAG’s tolling memoran-
dum. In the definition of “entity,” we will also modify the
citation for “authority” to 66 Pa.C.S. § 3201(1), which
references water service. These combined modifications
will better clarify the meaning of the “entity.”

Further, we will modify the proposed definition of “LSL”
to include galvanized materials as the stakeholders rec-
ommend. In doing so, we will set forth a definition for
“galvanized service line” and state in the definition of
“LSL” that a galvanized service line is considered a lead
service line if it ever was or is currently downstream of
any lead service line or service line of unknown material.
With these modifications, the definition of “L.SL” is consis-
tent with 66 Pa.C.S. § 1311(b)(5), which includes lead
pigtails, goosenecks, and other fittings in the definition of
“lead water service line,” and is consistent with the
LCRR, which includes galvanized materials.

With regard to the definitions of “LSLR Program” and
“LSLR Plan,” we decline to merge the two terms as
suggested by the OCA or to otherwise make changes to
the proposed definitions. Contrary to the OCA’s asser-
tions, the LSLR Program and LSLR Plan are not one and
the same. Although the terms “LSLR Program” and
“LSLR Plan” carry different meanings in the Commis-
sion’s regulations than they do in the LCRR, the terms
are clear here. The LSLR Program is the “what,” and the
LSLR Plan is the “how.” Thus, the LSLR Program focuses
on what actions an entity will undertake to remove LSLs
from its water distribution systems, while the LSLR Plan
describes how the entity will implement its LSLR Pro-
gram. Combining these terms as the OCA suggests would
fundamentally alter the LSLR regulations, making them
impractical.

As it pertains to the proposed definition of “LSLR
Project Area,” we will make changes to reflect that it is
the area encompassing an entity’s scheduled LSLR activi-
ties, including the area within a one-mile radius of a
LSLR Project if served by the entity. We decline, however,
to eliminate the one-mile radius. This radius will create
economies of scale and equity for customers. This radius
is appropriate as service lines within the radius are likely

to be of the same vintage requiring replacement, which
will enhance mobilization and cost efficiencies. This ra-
dius will also ensure that LSLR Projects are properly
conducted and managed as LSLR Projects, rather than
main replacement projects. We will also define “LSLR
Project Commencement” to clarify that a LSLR Project
commences upon installation of the first LSLR within a
LSLR Project Area.

Moreover, we will revise the proposed definition of
“Service Line Inventory” to reflect the changes to Section
65.56(a) discussed in detail below. See infra, p. 37—39. In
short, we agree that the Commission’s Service Line
Inventory requirements should conform to the LCRR as
implemented by the DEP. Therefore, we will define
“Service Line Inventory” in Section 65.52 as the “process
of identifying each service line under the timing and
direction of the United States Environmental Protection
Agency regulation at 40 CFR 141.1—143.20 as enforced
by the Department of Environmental Protection, inclusive
of future changes as those regulations may be amended.”

Lastly, we will revise proposed Section 65.52 by adding
a definition for “water distribution system.” The LSLR
regulations refer to water distribution systems a number
of times, such as in Section 65.53, Section 65.56, and
Section 65.59. Defining the term will clarify that the
Commission is referring to equipment and facilities
owned or operated by an entity for diverting, developing,
pumping, impounding, distributing or furnishing water to
or for the public for compensation. This language is also
consistent with other definitions such as the definition of
“entity” and “municipal corporation.”

3. § 65.53. Time to replace LSLs.

In the NOPR, we noted that Section 65.53 would
establish that the requirement to remove and replace
LSLs applies to all entities. We proposed that a Class A
public utility or an authority replace all LSLs within or
connected to its distribution system within 25 years. We
also proposed that a Class B or Class C public utility do
the same within 30 years, while a municipal corporation
replace all LSLs within or connected to its distribution
system, beyond its corporate limits, within 30 years. We
explained that the proposed timeframes of 25-to-30 years
would avoid rate shock.

a. Stakeholder Comments on § 65.53.

In its comments, the OCA proposes to move the
timeframes for a Class A public utility or an authority to
replace all LSLs to Section 65.53(a) and the timeframes
for a Class B or Class C public utility or a municipal
corporation to Section 65.53(b). The OCA does not propose
changes to the timeframes for replacement. OCA Com-
ments at 4.

PWSA contends that entities seeking Act 120 cost
recovery be required to replace only residential customer-
owned lead service lines, rather than all non-residential
customer-owned services lines. PWSA believes that such a
requirement may dissuade entities from submitting a
LSLR Program for Commission approval. PWSA also
suggests that the Commission recognize in its regulations
that it will be almost impossible for an entity to remove
every single LSL from its system due to unresponsive
property owners and that, despite an entity’s best efforts
to identify all LSLs, there may be some LSLs that remain
in the system. PWSA Comments at 8—10.

CAUSE-PA and GHHI fully support applying the re-
quirement to remove and replace LSLs to all LSLs in an
entity’s system regardless of ownership. They believe the
regulations will fill an important gap as the replacement
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of LSLs is currently only required if the entity exceeds
the lead action level. CAUSE-PA and GHHI assert that
customer-owned LSLs present a significant threat to
public health, especially when a consumer lacks the
resources to replace a LSL. They urge the Commission to
reduce the timeline for completing LSLRs to 10 years.
CAUSE-PA and GHHI Comments at 4—86.

In addition, CAUSE-PA and GHHI recommend that the
Commission require entities to provide targeted education
and flushing instructions to all customers with known or
suspected LSLs, as well as free filters to low-income and
moderate-income customers with LSLs. CAUSE-PA and
GHHI suggest an income threshold of no less than 250%
of the Federal poverty level for households to receive free
filters. In situations where a LSLR is truly not an option,
such as certain landlord/tenant scenarios, CAUSE-PA and
GHHI suggest that entities should be required to offer
tenants alternative lead remediation programming like
free testing kits, filters, and replacement cartridges.
CAUSE-PA and GHHI Comments at 6, 21-22, 23-24.

Moreover, CAUSE-PA and GHHI urge the Commission
to include mitigation provisions to help control costs,
noting that the cost of a LSLR Program does not need to
be recovered within the timeframe for replacement. They
recommend that the Commission require entities to amor-
tize the cost of the program over a 25-year period and
explicitly require entities to seek all available public
funds and long-term financing programs to help reduce
the cost of the program to ratepayers. They encourage the
Commission to require entities to exhaust all avenues of
funding, including federal and state dollars, before allow-
ing entities to use a rate increase to recover LSLR costs.
They also urge the Commission to take clear and decisive
steps to ensure that water affordability programs are
appropriately funded, adequately designed, and readily
accessible to ensure that low-income households can
continue to access and maintain safe and affordable water
service. Further, CAUSE-PA and GHHI contend that the
cost of LSL remediation programming should be shared
across all customer classes and that the Commission
should set clear expectations for entities to come forward
with such proposals. CAUSE-PA and GHHI Comments at
6-7, 22.

Aqua agrees that the Commission’s proposed timeframe
of 25 years provides a reasonable amount of time for a
Class A public utility to find and replace all of the LSLs
in its system. Aqua states that it has policies and
procedures in place to observe service line material
during customer service calls. Aqua also states that it will
continue to implement its pre-main replacement project of
service line materials in order to be able to plan projects
accordingly. Aqua Comments at 5.

b. Reply Comments on § 65.53.

In its reply comments, the OCA asks the Commission to
reject PWSA’s recommendation to require entities to
replace only residential customer-owned LSLs. The OCA
argues that Act 120 does not limit its scope or application
to any specific customer class. OCA Reply Comments at

PWSA recommends that the Commission reject
CAUSE-PA and GHHI’s suggestion to provide targeted
education, flushing instructions, and free filters to low-
income and moderate-income customers with known
LSLs. PWSA submits that filter distribution should be
tied to individual lead testing results, not income levels.
If the Commission adopts CAUSE-PA and GHHI’s recom-
mendation, PWSA recommends that filters be provided

only upon request. PWSA also opposes CAUSE-PA and
GHHTI’s proposal that entities be required to exhaust all
avenues of funding before allowing entities to put forth a
rate increase to recover LSLR costs and that entities be
required to document all sources of financing pursued by
the entity. PWSA Reply Comments at 8-9.

c¢. IRRC Comments on § 65.53.

The IRRC notes that one stakeholder asserts that, due
to the acute risk to consumer health and safety, the
Commission should reduce the timeline to 10 years, and
that the entire cost of LSLR Programs does not need to
be recovered within the same timeframe for replacement.
The IRRC asks the Commission to explain the reason-
ableness of the implementation timeframe in the final
regulation and how it protects the public health, safety,
and welfare while balancing the fiscal impacts. IRRC
Comments at 3.

d. Disposition on § 65.53.

We disagree with PWSA that LSLRs should be limited
to residential customers. We agree with the OCA that Act
120 does not limit the scope of replacements to residential
customers. Section 1311(b) of the Public Utility Code
refers to customers generally, not only residential custom-
ers, for LSLR purposes. See 66 Pa.C.S. § 1311(b).

In addition, we disagree with the OCA that proposed
Sections 65.53(a) and 65.53(b) should be combined. The
Commission’s proposed structure sets forth clear require-
ments and the OCA’s revisions do not have a substantive
impact on these provisions. We also note that the OCA
does not recommend changes to the timeframes for the
replacements of LSLs. With regard to CAUSE-PA and
GHHTI’s proposal to reduce the timeframes to 10 years, we
disagree that 10 years is an appropriate timeframe to
require all entities to replace LSLs. The LCRR may
require a shorter timeframe for water systems above the
EPA’s trigger level or action level and, as explained
earlier, entities that hit the trigger level or action level
will be subject to those requirements. The 25-to-30-year
timeframes identified by the Commission for replacement
are reasonable for entities that are currently in compli-
ance with the LCRR and not subject to the accelerated
replacement schedule. Entities that are currently in
compliance with the LCRR generally do not present risks
that require faster replacement schedules. Additionally,
the 25-t0-30-year timeframes proposed by the Commission
will serve to minimize the financial impact of LSLRs on
entities by allowing entities to undertake replacements
over a period of years, at a reasonable pace. Thus, where
entities do not exceed the trigger level or action level, the
Commission’s schedule will provide an appropriate
amount of time for entities to conduct LSLRs in a manner
that protects the public health, safety, and welfare. We
note that these timeframes will be the minimum require-
ments and that entities may choose to accelerate LSLRs
to complete total LSL replacement before the Commis-
sion’s deadlines.

Moreover, we disagree with CAUSE-PA and GHHI that
the Commission should require entities to provide mitiga-
tion instructions or devices and remediation programs to
customers. The primary focus of this rulemaking is the
removal of LSLs. We note that the LCRR provides for
mitigation measures, such as pitcher filters or point-of-
use devices, in certain circumstances. We will not require
entities to provide mitigation instructions or devices and
remediation programs as part of this rulemaking. Enti-
ties, however, are not prohibited by the Commission from
proposing such provisions in their LSLR Plans or other-
wise undertaking such action.
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Regarding CAUSE-PA and GHHI’s comments on miti-
gating the costs associated with a LSLR Program, we
note that Section 65.60(b) of the regulations will author-
ize entities to defer certain expenses associated with the
regulations, including income taxes which may be associ-
ated with grants or loans related to LSLRs, and expenses
associated with service line inventories, LSLR Program
development, LSLR Plan, LSLR Program Report, and
reimbursement expenses, to the extent such costs are not
recovered through the entities existing base rates or
DSIC. Entities, however, will not be required to defer
such costs and may, if necessary, initiate a rate proceed-
ing to change its existing rates to address costs related to
the proposed regulations. We discuss our revisions to
Section 65.60(b) in more detail later in this Order. See
infra, p. 60-61.

Further, we will make minor changes to proposed
Section 65.53(b) to coincide with our revisions to the
definitions of “municipal corporation” and “water distribu-
tion systems.” These changes are for purposes of consis-
tency and do not alter the requirements of this Section.

4. § 65.54. Petitioning the Commission for a LSLR
Program.

In the NOPR, we explained that Section 65.54 would
effectuate the mandate of Act 120 that an entity shall
obtain prior approval from the Commission for LSLRs by
filing a new tariff or supplement to its existing tariff
under 66 Pa.C.S. § 1308(d) (relating to voluntary changes
in rates), by requiring all entities to file a LSLR Program
petition with the Commission for review and approval.
See 66 Pa.C.S. § 1311(b)(2)(v). We noted that an entity’s
LSLR Program petition would vary based on whether the
entity has a Commission-approved LTIIP.

In its comments,® the OCA notes that 52 Pa. Code
§ 121.5 requires an entity to file a separate petition for
major modifications to an existing LTIIP. The OCA argues
that entities should use existing procedures for LTIIPs
and suggests that the Commission make it clear that the
LSLR Program filing does not trigger or inhibit the
existing LTIIP review process. OCA Comments at 4-5.

Aqua states that it is not opposed to filing a modified
LTIIP that includes its LSLR Plan within the LTIIP
document. However, Aqua suggests that a ten-day protest
period apply to those entities that have a Commission
approved LSLR Program prior to the effective date of
these regulations. Aqua notes that those entities that
already have a Commission approved LSLR Program in
place have had their plan reviewed by the Commission
and have begun implementing replacements. Aqua Com-
ments at 5-6.

We do not intend to change existing LTIIP modification
procedures. For an entity that has a Commission-
approved LTIIP, a LSLR Plan is intended to be a separate
and distinct component of the LTIIP. A LSLR Plan may
result in a “major modification” if the LSLR Plan filing
meets the criteria as this term is defined in Section 121.2
of the Commission’s regulations. See 52 Pa. Code § 121.2.
In addition, regarding the protest period, we do not
intend to alter the timeframe provided in the Commis-
sion’s regulations. Contrary to Aqua’s suggestion, this
timeframe should still apply to an entity that received
prior Commission approval to perform LSLR activities
given that the entity remains required to file a LSLR
Program and a corresponding LSLR Plan that conforms
with the LSLR regulations pursuant to Section 65.61.

8 We address only comments here as the stakeholders did not file reply comments on
Section 65.54. The IRRC likewise does not offer comments regarding this Section.

5. § 65.55. LSLR Program Requirements.

In the NOPR, we stated that Section 65.55 would set
forth the time for establishing and filing a LSLR Pro-
gram, the components of a LSLR Program, and the
approval process for a LSLR Program. We proposed that a
Class A public utility or an authority file a LSLR
Program within one year of the effective date of the
regulations, while a Class B or Class C public utility or a
municipal corporation file a LSLR Program within two
years. We also proposed that the LSLR Program primar-
ily entail: (1) a LSLR Plan as described in Section 65.56;
(2) a pro forma tariff or tariff supplement containing
proposed changes necessary to implement the entity’s
LSLR Program as described in Section 65.58; and (3)
other information required for filings under 66 Pa.C.S.
§ 1308. Further, we proposed that a final Commission
Order direct the resubmission of the entity’s pro forma
tariff or tariff supplement pursuant to 66 Pa.C.S. § 1308
and that, after Commission-approval, an entity’s LSLR
Program would be reviewed in base rate cases.

a. Stakeholder Comments on § 65.55.

In its comments, the OCA agrees that an entity’s LSLR
Program should be subject to review during base rate
cases, but states that this should be addressed in Section
65.57, rather than Section 65.55. The OCA also notes that
there may be circumstances where changes to the LSLR
Program need to be made outside of a base rate proceed-
ing. The OCA expands on these comments in addressing
Section 65.57. OCA Comments at 5.

Aqua agrees with the Commission that Class A public
utilities that do not have a pre-existing replacement
program in place should be required to file a LSLR
Program petition within one year of the effective date of
the regulations. Aqua suggests that the Commission
should add clarifying language to Section 65.55(a) to
reference Section 65.61 for entities with existing
Commission-approved LSLR Programs. However, Aqua
disagrees that the LSLR Program “must” be reviewed in
each base rate case. Aqua recommends that “must” be
changed to “may” so that entities have the flexibility to
petition the Commission to modify their LSLR Programs
as needed. Aqua notes that this includes instances where
the DEP or EPA may implement regulatory changes that
would require changes to an entity’s LSLR Plan. Aqua
Comments at 6-7.

b. Reply Comments on § 65.55.

PWSA agrees with Aqua’s recommendation that Section
65.55(d) be changed from “must” to “may” so that the
LSLR Program is not required to be reviewed in each
base rate case. PWSA also agrees with Aqua that an
entity should be permitted to petition the Commission for
modifications to its LSLR Program outside the context of
a base rate case. PWSA Reply Comments at 2.

c. IRRC Comments on § 65.55.

As it pertains to Section 65.55(a), the IRRC questions
how the requirement to file a LSLR Program within a
given timeframe impacts those entities that have a
preexisting LSLR Program. The IRRC notes that one
stakeholder claims that a LSLR Program will be challeng-
ing and of limited value for entities that do not have an
inventory in place. The IRRC also notes that the stake-
holder asks for an inventory timeframe consistent with
the LCRR. The IRRC asks the Commission to explain
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how the requirements of this provision are reasonable
and will impact existing programs.® IRRC Comments at
3.

With respect to Section 65.55(d), the IRRC notes that
stakeholders assert that a LSLR Program should not be
required to be reviewed in each base rate case and that
an entity should be able to file a petition to modify its
LSLR Plan or a proposed tariff revision under 66 Pa.C.S.
§ 1308(a). The IRRC explains that stakeholders assert
that changes by the Department of Environmental Protec-
tion (DEP) or the EPA could force an entity to violate its
approved LSLR Plan if a change cannot be made outside
of a base rate case. The IRRC questions whether opportu-
nities for the submission of modifications should be
limited and asks the Commission to clarify the final
regulation or explain the reasonableness of the require-
ments. IRRC Comments at 3.

d. Disposition on § 65.55.

First, we agree with Aqua that Section 65.55(a) should
include a reference to Section 65.61, which addresses
filing requirements and timing for entities with pre-
existing LSLR activities. We will revise proposed Section
65.55(a) to clarify that entities with prior Commission
approval to perform LSLR activities shall comply with
Section 65.61. Section 65.61 will work in conjunction with
Section 65.55 and provide that an entity that received
prior approval to perform LSLR activities shall submit a
LSLR Program meeting the requirements of Section
65.55(b) no later than the effective date of the rates
established under the entity’s next base rate case follow-
ing the effective date of the Section or within two years of
the effective date of this Section, whichever comes first.
This provision will provide entities with preexisting LSLR
activities with a reasonable amount of time in which to
file their LSLR Program. Consistency among LSLR Pro-
grams for entities with preexisting LSLR activities and
entities undertaking LSLR activities for the first time is
important to effectuate the goal of Act 120.

We disagree with the OCA that review of the LSLR
Program should be addressed in Section 65.57, rather
than Section 65.55. Section 65.55(d) pertains to the
review of LSLR Programs in future base rate cases, while
Section 67.57 pertains to the review of LSLR Plans as
part of the LTIIP process. Additionally, we agree with
Aqua and PWSA that LSLR Programs may be reviewed
in base rates cases, but are not required to be reviewed at
that time. Accordingly, we will revise proposed Section
65.55(d) to reflect that an entity’s LSLR program “may”
be subject to review in future base rate cases.

Further, while an entity will be permitted to modify its
LSLR Plan outside the context of a base rate case, a base
rate case is the most appropriate vehicle for review and
modification of an entity’s LSLR Program. Changes to a
LSLR Program are expected to occur less frequently than
changes to a LSLR Plan since the LSLR Program involves
the “what” and the LSLR Plan involves the “how.” Also,
66 Pa.C.S. § 1311(b)(2)(v) requires Commission approval
of tariff provisions regarding LSLRs. The LSLR Program
involves the entity’s tariff, which is typically subject to
review in base rate cases where any party may call into
question tariff provisions. Thus, LSLR Program changes
should be limited to base rate cases. In case-by-case
situations where an entity requires changes to a LSLR

9 We address comments regarding the timeframe for entities with pre-existing LSLR
activities to file LSLR Programs and the impact on pre-existing LSLR activities in the
“Disposition on § 65.55.” See infra, p. 26, flip. We address comments regarding Service
Line Inventories and the LCRR’s inventory requirements, which appear to relate to
PWSAs comments regarding Section 65.56(a), rather than Section 65.55, in the
“Disposition on § 65.56.” See infra, p. 36, flip.

Program outside of a base rate case, the entity may
petition the Commission for a waiver under 52 Pa. Code
§ 5.43.

6. § 65.56. LSLR Plan Requirements.

In the NOPR, we explained that Section 65.56 would
outline the main components of a LSLR Plan: Service
Line Inventory; planning and replacements; and commu-
nications, outreach, and education. For example, we
stated that Section 65.56(a) would specify the timeframe
for an entity to complete a Service Line Inventory
identifying the material, composition, diameter, and loca-
tion of each service line connected to its water distribu-
tion systems. We also noted that Section 65.56(b) would
set forth the minimum requirements for the portion of a
LSLR Plan that addresses the entity’s LSLR criteria,
processes, and procedures for LSLRs. Further, we stated
that Section 65.56(c) would require an entity to outline
the communications, outreach, and education steps it will
take to inform customers of the harmful effects of LSLs
and the entity’s plan to remove LSLs.

a. Stakeholder Comments on § 65.56.

The OCA’s comments pertain to Section 65.56 generally.
The OCA suggests combining this Section, which ad-
dresses LSLR Plan requirements with Section 65.55
regarding LSLR Program requirements, assuming the
LSLR Plan and LSLR Program are one and the same.
The OCA also raises concerns regarding landlord-tenant
situations. The OCA notes that Section 65.56(c)(1)(iv)
requires notification to “persons that receive drinking
water from the entity. ..” as part of the communications
and outreach plan for LSLRs, and states that it agrees
certain individuals who receive drinking water from an
entity, but who may not be a bill-paying customers,
should be included in communication and outreach ef-
forts. The OCA, however, states that the portions of
Section 65.56 that discuss the obligations of a customer
do not include language or exceptions for customers that
are not the property owner. The OCA argues that there
should generally be more specificity regarding what is
required under a landlord-tenant arrangement and pro-
poses language to address these situations. OCA Com-
ments at 5-6.

With regard to Section 65.56(a) and Service Line
Inventory, PWSA notes that the LCRR requires an inven-
tory within a three-year period followed by a LSLR Plan.
PWSA states that requiring completion of an inventory
followed by a LSLR Program will help ensure that an
entity establishes realistic replacement objectives based
on a solid understanding of the number and concentration
of LSLs in the entity’s system. PWSA, however, questions
why the Commission would depart from the EPA param-
eters for service line inventories without justification.
PWSA contends that the inventory requirements proposed
in Section 65.56(a)(4) should be aligned with the require-
ments in the LCRR to prevent the need for entities to
create two separate inventories—one to comply with the
LCRR and one to comply with the Commission’s regula-
tions. PWSA also supports allowing entities to identify
the material type of entity-owned and customer-owned
service lines as “non lead” when completing an inventory
because it is consistent with the LCRR. In addition,
PWSA asks the Commission to clarify the meaning of
“grouped” in Section 65.56(a)(4)(ii), which requires inven-
tory to “be grouped by material type and diameter.”
PWSA Comments at 10-11.

As it pertains to planning and replacement require-
ments, PWSA submits that requiring a LSLR Plan to
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include a description of an entity’s lead/material recycling
and disposal efforts, per Section 65.56(b)(7), is unneces-
sary as these are addressed in regulations promulgated
by other regulatory bodies. PWSA Comments at 10-11.

Moreover, regarding communications and outreach,
PWSA seeks clarification on the meaning of “sensitive
populations” in Section 65.56(c)(1)(i). PWSA asks where
the term is defined in a separate regulation. PWSA
suggests revising the subsection to reflect that a LSLR
plan must describe the entity’s prioritization of LSLRs. In
addition, to be consistent with the LCRR, PWSA recom-
mends revising Section 65.56(c)(1)(iv) to require commu-
nication to those served by lead service lines and service
lines of unknown material, rather than to all customers.
PWSA also recommends deleting Section 65.56(c)(1)(v) in
its entirety because as-built drawings or graphical depic-
tions of a LSLR on the property between the customer’s
structure and the curb stop are not necessary. Further,
PWSA notes that it supports Section 65.56(c)(2), assum-
ing that printed and broadcast materials can be modified
as necessary, without Commission approval as the LSLR
Program evolves. PWSA Comments at 12—14.

CAUSE-PA and GHHI offer general comments as well
as specific comments regarding Section 65.56. Generally,
they advise that Sections 65.56 requires clarification as to
specific prioritization criteria and should explicitly in-
clude prioritization criteria for Service Line Inventory
and planning and replacements. They argue that clarifi-
cation is required to ensure that the most vulnerable
communities are prioritized at every stage. They also
argue that specific prioritization will prevent delays in
remediating properties or neighborhoods that are more
difficult to serve, noting that batch LSLRs may be easier.
CAUSE-PA and GHHI Comments at 7—9.

As it pertains to Service Line Inventory, CAUSE-PA
and GHHI urge the Commission to revise Section 65.56(a)
to include a requirement that an entity explain how it
will ensure that historically underserved populations are
not overlooked in the inventory process. CAUSE-PA and
GHHI also recommend that Section 65.56(a) be revised to
require inventories of all entities to be completed within
three years, which they claim is a more reasonable
timeframe. CAUSE-PA and GHHI Comments at 9-10.

With regard to planning and replacements, CAUSE-PA
and GHHI urge the Commission to revise Section 65.56(b)
to require entities to describe their plan to replace LSLs
at no upfront costs to consumers, prioritize disadvantaged
communities, and specify plans to handle landlord refus-
als. CAUSE-PA and GHHI note that it is important that
consumers do not shoulder the cost of property restora-
tion once LSLs have been removed and that property
restoration should be included as part of the remediation
plan. Restoration, according to CAUSE-PA and GHHI,
should include ensuring any damage to the property
necessary for mobility, such as stairs, walkways, and
ramps, are repaired. CAUSE-PA and GHHI assert that it
is important for the Commission to specify that customer-
driven replacement and reimbursement should be limited
to pre-program reimbursements or subsequent to cus-
tomer refusals pursuant to Sections 65.58(d) and
65.56(b)(10)(ii) respectively. CAUSE-PA and GHHI Com-
ments at 10—13.

In addition, CAUSE-PA and GHHI argue that the
Commission should clarify the meaning of “sensitive
populations” in Section 56.56(b)(3). They assert that the
Commission should require entities to include in the
definition of “sensitive populations” the six demographic
indicators identified in the EPA’s EJSCREEN: Environ-

mental Justice Screening and Mapping Tool, percent low
income, percent people of color, less than high school
education, linguistic isolation, individuals under age five,
and individuals over age sixty-four. CAUSE-PA and GHHI
recommend biannual reporting that include equity met-
rics, i.e., entities should be required to track the demo-
graphics of customers who participate in in a LSLR
Program to ensure equitable deployment of program
dollars and to allow for course correction if the reports
indicate that certain populations are not equitably served.
CAUSE-PA and GHHI Comments at 14, 17-18.

CAUSE-PA and GHHI also note that Section 65.56(b)
does not address or require entities to provide informa-
tion to tenants about the risk of lead exposure or the
consequences of their landlord’s inaction and contends
that additional steps must be taken to protect tenants
and other occupants who reside in housing with private
side LSLs. Thus, CAUSE-PA and GHHI urge the Com-
mission to revise the regulations to provide step-in rights
for entities to provide replacements where a landlord’s
failure to respond or refusal to accept a LSLR places
tenants at increased risk of lead exposure and/or the loss
of critical water services to their home. CAUSE-PA and
GHHI urge the Commission to revise Section 65.56(b)(10)
to require entities to provide robust notice and disclosures
to tenants who are at risk of lead exposure, and notes
that informing end users, including tenants, may take
extra effort. CAUSE-PA and GHHI further recommend
that the Commission revise Section 65.56(b)(10) to re-
quire entities to document the reasons for customer
refusals, which will provide vital information for evalua-
tion of the program and remove barriers to participation.
CAUSE-PA and GHHI Comments at 20—22.

Regarding Section 65.56(c) and communications and
outreach, CAUSE-PA and GHHI recommend that baseline
communications, outreach, and education procedures for
each entity to seek customer consent, including at least
one attempt by mail, phone, and in person. CAUSE-PA
and GHHI also urge the Commission to require that
materials be provided in multiple languages. They recom-
mend that entities be instructed to translate all outreach
and education materials into Spanish, as well as other
languages spoken by 5% or more of individuals in the
entity’s service territory. For languages spoken less com-
monly, notices should include a statement in those lan-
guages informing the consumer to contact the entity for
assistance. CAUSE-PA and GHHI Comments at 14—16,
19.

Aqua believes that, with respect to Service Line Inven-
tory and Section 65.56(a), 60 months is a reasonable
amount of time for an entity to complete an inventory
provided that certain assumptions and methods may be
used. Aqua contends that the only “full proof” way to
comply with the Commission’s proposal to determine
service line material type is to perform an in-person
examination of the service line at the customer’s struc-
ture. Aqua states that this type of examination is cost
prohibitive and cannot be completed in five years. Aqua
submits that entities be permitted to make reasonable
assumptions regarding their inventory or that the five-
year time period be extended to 10 years. Aqua disagrees
that 36 months is reasonable for entities to complete an
inventory for a new acquisition because an entity may
have to develop the inventory from scratch. Aqua pro-
poses 60 months for inventories for new acquisitions.
Aqua also disagrees with the requirement that each
entity must complete an inventory for all entity-owned
and customer-owned service line materials and diameters.
Aqua opines that, since the purpose of Act 120 is to find
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and replace LSLs, an identification of “not lead” should be
acceptable for a service line material. Likewise, Aqua
does not see the relevance of including pipe diameter in a
service line inventory that is focused on LSLs. Further,
regarding costs, Aqua believes that permitting certain
assumptions will assist in lowering overall costs to estab-
lish the inventory and allow for a more targeted review of
the entity’s system. Aqua Comments at 7—9.

As it pertains to planning and replacements and Sec-
tion 65.56(b), Aqua notes that it agrees with the informa-
tion required in the planning and replacement portion of
the LSLR. Aqua states that an entity can provide a
projection of the number of LSLs it will replace in the
upcoming five years based upon main replacement proj-
ects. However, Aqua explains that the timing may shift
depending upon several factors including the weather,
municipal paving schedules, etc. Aqua notes that one-off
replacements by customer requests will vary year-to-year.
Aqua attached a copy of the LSLR consent form it uses to
its comments for reference. Aqua Comments at 9.

With respect to communications and outreach and
Section 65.56(c), Aqua agrees with the Commission that
consumer communication, outreach, and education is im-
portant. However, Aqua disagrees that entities should be
required to provide as-built drawings that identify the
location of LSLs on customers’ property. Aqua believes
that sharing such information poses a security risk to its
infrastructure and urges the Commission to remove this
provision from the regulation. Regarding its website,
Aqua is not opposed to dedicating a section of its website
to consumer information regarding the health effects of
lead, including communication materials and a consent
form. However, Aqua disagrees that entities should be
required to establish an online tool showing planned
LSLR projects, whether customers are eligible for reim-
bursements, and a map showing the location of LSLs.
Aqua believes that providing this type of information may
violate customer privacy. Aqua acknowledges that the
LCRR requires entities to provide some form of LSL
identifier on its website for systems that serve popula-
tions over 50,000. However, Aqua notes that this require-
ment is system-wide, only covers systems in this targeted
group and does not require the information to be in the
form of a map. Aqua Comments at 10-11.

b. Reply Comments on § 65.56.

In its reply comments, the OCA asks the Commission to
reject PWSA’s suggestion to require completion of the
Service Line Inventory prior to filing a LSLR Program.
The OCA argues that entities should expeditiously imple-
ment LSLR Programs while at the same time fulfilling
inventory obligations. The OCA notes that PWSA pro-
posed a three-year inventory period, while Aqua supports
a five-year period. The OCA submits that the three-year
period is preferred because it is consistent with the
requirements of the LCRR. Additionally, the OCA agrees
with CAUSE-PA’s suggestion to revise Section 65.56(b)(1)
to require entities to provide robust and clear notice and
disclosures to tenants at risk of lead exposure. Further,
the OCA disagrees with Aqua’s position against establish-
ing an online tool to show LSL projects and a map
showing whether a customer has a LSL. The OCA avers
that these tools are critical and that the LCRR requires a
“publicly accessible” inventory of LSLs. OCA Reply Com-
ments at 3-4.

PWSA supports Aqua’s proposed language in Section
65.56(a)(4)(1) to allow an entity to identify the material
type of entity-owned and customer-owned service lines as
“not lead” in completing a service line inventory. PWSA is

concerned that CAUSE-PA and GHHI’s recommendation
regarding property restoration could be misconstrued to
require entities to repair preexisting structural issues
with the foundation/wall around the replacement site.
PWSA submits that the replacement should be deemed
complete when the replacement is completed, not when
restoration is completed, and recommends that certain
restoration costs be borne by the customer. In addition,
PWSA opposes CAUSE-PA and GHHI’s recommendation
that entities be required to submit a biannual report on
equity metrics. PWSA also contends that the proposal to
translate materials into multiple languages goes beyond
the Commission’s current requirements for termination
notices and would require entities to incur significant
costs to translate various outreach and education materi-
als. PWSA believes that providing an online map for
communication and outreach purposes that discloses the
location of LSLs and where PWSA plans to replace LSLs
sufficiently informs the public about the status of replace-
ment. PWSA does not believe entities should be required
to offer a “secure online tool” for a customer to determine
their eligibility for reimbursement where information is
available on the entity’s website. PWSA Reply Comments
at 3, 9—11.

CAUSE-PA agrees with the OCA’s concern that more
specificity is needed regarding landlord-tenant arrange-
ments and exemptions for customers that may not be
property owners. CAUSE-PA recommends additional clari-
fication to the OCA’s proposed language of adding “prop-
erty owners and/or” in front of customers. Instead,
CAUSE-PA would simply add “property owners and.”
CAUSE-PA believes that this clarification would ensure
that entities notify both property owners and tenants of
LSLs and LSL programming. Additionally, CAUSE-PA
fully supports the OCA’s recommended clarifying lan-
guage to Sections 65.56(b)(5) and 65.56(b)(6), stating that
these modifications ensure that all persons who receive
drinking water from an entity are adequately protected
and processes are in place to ensure that communication
is provided to both those with authority to make decisions
about LSLRs and those who are the direct recipient of
those decisions. CAUSE-PA reiterates that the Commis-
sion should require all LSLR Plans to consider equity
impacts and the methods entities will use to ensure lower
income households benefit from LSLR and the metrics
entities will use to track the socioeconomics and demo-
graphics of households receiving LSLRs. CAUSE-PA Re-
ply Comments at 4—7.

c. IRRC Comments on § 65.56.

Regarding Section 65.56(a), the IRRC notes that a
stakeholder expresses concern regarding the definition of
“complete” and further asserts that the LSLR should only
be deemed complete when full remediation and restora-
tion efforts have occurred. The IRRC asks the PUC to
clarify how completion will be determined. Additionally,
the IRRC notes that a stakeholder asserts that the
purpose of Act 120 is to find and replace LSLs and that
the identification of “not lead” should suffice since it is
consistent with the LCRR. The IRRC also notes that the
stakeholder opposes requirements to provide the service
line material and diameter. The IRRC questions the need
for identifying and grouping by material type. The IRRC
asks the Commission to explain the reasonableness and
need for this information and to clarify the term
“grouped.” IRRC Comments at 4.

As it pertains to Section 65.56(b), the IRRC questions
whether the phrase “within 1 year of commencement of
an entity’s LSLR Project” means within one year prior to
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or after commencement. The IRRC also questions what
marks a project’s commencement. The IRRC notes that
these comments also apply to Sections 65.58(d),
66.36(a)(9)(ii), and 66.38(d). Additionally, the IRRC notes
that stakeholders are concerned about scenarios where a
landlord’s failure to respond or refusal to accept a LSLR
places tenants at risk. The IRRC asks the Commission to
clarify Section 65.56(b)(10)(iii) and other relevant provi-
sions to ensure protection of the public health, safety, and
welfare where inaction or refusal by landlord may harm
others. IRRC Comments at 4.

With regard to Section 65.56(c), the IRRC notes that
stakeholder states that it is not aware of any DEP or EPA
regulation regarding “sensitive populations.” The IRRC
asks the Commission to include where the regulated
community can locate a definition of this term or clarify
how the term is to be defined. In addition, the IRRC
notes that a stakeholder expresses concern regarding
notifying a bill-paying customer who is not the property
owner for outreach purposes due to landlord-tenant situa-
tions. The IRRC notes that another stakeholder argues
that only those served by the LSL should be notified. The
IRRC asks the Commission to clarify Section
65.56(c)(1)(iv) in terms of what is required when the
bill-payer is not the owner. The IRRC also asks the
Commission to explain the need for notifying all bill-
paying customers and persons that receive drinking wa-
ter, rather than targeting who would be impacted. The
IRRC states that its comment here also applies to Section
66.36(b)(1)(iii). Further, the IRRC notes that a stake-
holder expressed concern regarding Section 65.56(c)(1)(v)
since this stakeholder indicated it is unlikely to have
“as-built drawings” of each customer’s service line and
that sharing this information could pose a security risk.
Thus, the IRRC asks what the need is for such informa-
tion. The IRRC also asks the Commission to clarify the
phrase “relevant documents associated with the LSLR.”
IRRC Comments at 4-5.

d. Disposition on § 65.56.

Generally, we reject the OCAs recommendation to
combine Section 65.55 and Section 65.56, noting that
Section 65.55 pertains to LSLR Programs and Section
65.56 pertains to LSLR Plans. As explained earlier, LSLR
Programs and LSLR Plans will be separate components of
the LSLR regulations. We note that we will change the
term “inventorying” to “the inventory” in Section
65.56(a)(5) at the suggestion of the OCA. This minor
wording change does not impact the substance of the
regulation.

Moreover, throughout Section 65.56, we will clarify
references to “customer” to address concerns raised in the
OCA’s comments and in CAUSE PA and GHHI’s com-
ments. Since “customer” refers to a person contracting
with an entity for service, there may be situations in
which the customer is not the property owner and cannot
legally authorize a LSLR. The modifications to language
referring to “customers” in Section 65.56 will address
these situations by ensuring that the customer or prop-
erty owner, if the customer is not the property owner,
authorizes the LSLR. Additionally, the Commission will
account for instances in which both the customer and the
property owner, if the customer is not the property owner,
should receive information regarding LSLRs since the
customer’s service will be impacted by the LSLR and the
property owner’s asset will be impacted by the LSLR. We
will make such changes throughout Section 65.56. We will
also add a provision regarding an entity’s process to
address replacements in situations where a property

owner who is not the customer is nonresponsive to an
entity’s offer to replace a customer-owned LSL in Section
65.58, which pertains to an entity’s pro forma tariff or
tariff supplement, given that such situations are most
appropriately addressed in an entity’s tariff. See infra, p.
52.

With regard to Section 65.56(a) and Service Line
Inventory requirements, we agree that entities should not
be required to identify service line material beyond the
categorization required in the LCRR. Requiring this
information as part of the Commission’s Service Line
Inventory requirements is not consistent with the intent
of nor necessary for compliance with Act 120, is not likely
cost-effective, could potentially delay LSL replacements
throughout the Commonwealth, and risks the creation of
confusion and/or uncertainty with the EPA’s already
robust service line inventory requirements and future
DEP regulations developed to direct compliance with the
LCRR.

In particular, the Pennsylvania Regulatory Review Act
requires that Commission regulations both conform to the
intention of the Pennsylvania General Assembly and be
necessary for compliance. See 71 P.S. § 745.5b. Under Act
120, the General Assembly authorized the Commission to,
inter alia, coordinate the elimination of LSLs. The Com-
mission’s role under Act 120 with respect to LSLs is to
establish certain standards, processes, and procedures
under which water utilities may engage in the accelerated
replacement of such lines and recover costs associated
with replacement. Similar infrastructure legislation
implemented by the Commission—the highly detailed
LTIIP filed by water utilities—only requires a “general
description of the location of eligible property” and a
“reasonable estimate of the quantity” of the property to be
improved. See 66 Pa.C.S. § 1352(a)(3)-(4) (relating to
long-term infrastructure improvement plan). Thus, as to
the Commission, the fundamental intent of Act 120 is the
accelerated replacement of lead service lines, not a granu-
lar survey of all materials in use as service lines.'®
Requiring water utilities to identify service lines by
material in a manner similar, but not identical, to that
directed by the LCRR, is beyond the scope of and is not
necessary for compliance with Act 120. The diameter of a
service line is also not relevant to whether the service
line is a LSL under Act 120.

Moreover, requiring entities to identify service lines
other than by the categorization included in the LCRR
will likely result in significant additional costs for rate-
payers. The Regulatory Review Act requires that the
Commission consider the fiscal impacts of our regulatory
requirements and any “adverse effects on prices of goods
and services, productivity or competition.” 71 P.S.
§ 745.5b(b). Similarly, the Public Utility Code mandates
that the Commission pursue service that is cost efficient
as well as safe and reliable. 66 Pa.C.S. § 1501. Under the
cost recovery mechanism of Act 120, costs incurred by
entities in identifying LSLs will eventually be recovered
from ratepayers, meaning that any unnecessary costs will
not serve the goal of lead service line replacement, but
will ultimately be borne by customers.

Requiring entities to identify service lines other than by
the categorization included in the LCRR could also delay
LSLRs throughout the Commonwealth. As Aqua indi-
cates, LSL installations were widely used across the
country until the 1950s. The only way to definitively

10 Memorandum from Representative Alexander T. Charlton to All House Members,
Lead Water Service Lines and Replacement of Damaged Sewer Lateral, 2017-2018
Sess. (Pa. February 1, 2018).
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know the material and diameter of each existing service
line is by in-person examination of all of an entity’s
service lines, which could take years. The Commission
will not delay efforts to replace LSLs by mis-directing
resources away from identifying those directly associated
with lead.

Further, the EPA has already developed a robust,
science-based service line inventory requirement in the
LCRR that does not require identification of water pro-
vider service lines by materials not directly associated
with lead. As noted above, the EPA’s service line inven-
tory requirements include the identification and categori-
zation of certain service lines by material directly associ-
ated with lead, including “lead,” “non-lead,” “lead status
unknown,” or “galvanized requiring replacement.” The
EPA plans to issue guidance to help develop service line
inventories in the coming months, while DEP, the agency
charged with enforcing the LCRR in the Commonwealth,
has yet to develop regulations and/or guidance regarding
service line inventories. Because the EPA and DEP are
still developing their materials, we decline to establish
separate Service Line Inventory requirements at this
time.

Therefore, we will eliminate the proposed separate
Service Line Inventory requirements in this final rule-
making and instead refer to the LCRR service line
inventory requirements. Adopting the EPA’s service line
inventory requirements is the prudent step for the Com-
mission to take at a time when the EPA and the DEP are
still in the process of developing guidance regarding the
LCRR. Because the EPA and DEP are still working to
develop their materials, we will include language in our
regulations to ensure automatic adoption of any future
changes to the LCRR. Automatic adoption language has
been most recently used by the Commission in our pole
attachment regulations at 52 Pa. Code § 77.4(a), which
adopted certain Federal telecommunications regulations
“inclusive of future changes as those regulations may be
amended.” Thus, Section 65.56(a) will require entities to
submit to the Commission a Service Line Inventory that
complies with the EPA’s regulation at 40 CFR 141.1—
143.20 as enforced by the DEP, inclusive of future
changes as those regulations may be amended.

As it pertains to acquisitions, we will make changes to
proposed Section 65.56(a)(3), which is now Section
65.56(a)(2), to reflect that an entity acquiring a water
distribution system shall provide to the Commission a
Service Line Inventory for the acquired system upon
completion of the acquisition or as part of the Service
Line Inventory under Section 65.56(a)(1), whichever is
later. We will also add language to specify that an entity
may rely on a previously completed Service Line Inven-
tory for an acquired system if the entity updates the
Service Line Inventory to meet the requirements set forth
by the Commission. This revision is based on the Law
Bureau’s response to the OAG’s tolling memorandum.

Additionally, with regard to proposed Section
65.56(a)(4), which is now Section 65.56(a)(3), we will
address PWSA’s concerns regarding the meaning of
“grouped” by removing this requirement. We will revise
Section 65.56(a)(3) to require only that a Service Line
Inventory must comply with the timing and direction of
the EPA’s regulation at 40 CFR 141.1—143.20 as enforced
by the DEP, inclusive of future changes as those regula-
tions may be amended. Moreover, we agree with Aqua
that entities are permitted to use assumptions in their
Service Line Inventories. Accordingly, in the new Section

65.56(a)(4), we will clarify that an entity shall identify
assumptions in its Service Line Inventory to the Commis-
sion.

With regard to planning and replacements, in proposed
Section 65.56(b)(7), the Commission seeks information
regarding the entity’s lead/material recycling and disposal
efforts in order to understand the entity’s responsibilities
regarding disposal of waste materials, and to estimate the
salvage value, if any, that an entity may receive since the
value may be appropriate to pass through to customers to
reduce rates. Providing this information to the Commis-
sion for service and rate purposes will not interfere with
other regulatory bodies’ regulations as PWSA suggests.

Regarding proposed Section 65.56(b)(9), it is commonly
understood that a LSLR is “complete” when water service
has been restored, any excavations have been backfilled,
and grade has been returned to such a level that does not
present a hazard. Entities are generally not responsible
for replacing sidewalks, stone or asphalt driveways, or
landscaping outside of a right-of-way. We agree with
PWSA that completion should not be misconstrued to
require entities to repair preexisting issues on a property.

Additionally, we will revise proposed Section
65.56(b)(10)(i1) to clarify when a LSLR Project commences
by referencing the term “LSLR Project Commencement”
as defined in Section 65.52. LSLR Project Commencement
means the installation of the first LSLR within a LSLR
Project Area. Additionally, we will clarify that the phrase
“within 1 year of commencement” refers to “1 year from
LSLR Project Commencement” here, where we are deal-
ing with a customer or property owner’s refusal to accept
an entity’s offer to replace a LSL and the impact on
reimbursement. In this context, it would not be possible
for refusal to occur one year before LSLR Project Com-
mencement since the entity would not yet have made the
offer at that time.

As for communications, outreach, and education, we
will revise Section 65.56(c) consistent with the public
notice requirements of the LCRR. The LCRR requires
that a service line inventory must be publicly accessible
and that water systems serving greater than 50,000
persons must make the inventory available online. The
LCRR also specifies that the inventory must include a
location identifier such as a street address associated
with each service line requiring replacement. In addition,
the LCRR provides for extensive public outreach and
public education regarding the results of the service line
inventory. See 86 FR 4198 at 4290—4296. Therefore, it is
unnecessary to duplicate this effort or run the risk of
promulgating regulations that compete or conflict with
those of DEP or that confuse the public.

Section 65.56(c) of the final regulations will direct
entities to demonstrate compliance with the EPA’s regula-
tions at 40 CFR 141.85, inclusive of future changes as
those regulations may be amended. We will remove
proposed Section 65.56(c)(1)(i)—(v) in its entirety. Pro-
posed Section 65.56(c)(2) will become Section 65.56(c)(1)
and proposed Section 65.56(c)(3) will become Section
65.56(c)(2). With regard to revised Section 65.56(c)(2), we
will remove the proposed requirement for a “secure online
map” and require a Class A public utility or an authority
to provide on their website “information that provides the
ability to determine whether a property may have a LSL.”
We will also require these entities to provide a method to
request assistance to determine if a service line is a LSL.

7. § 65.57. Periodic review of LSLR Plan.

In the NOPR, we noted that proposed Section 65.57
would require an entity to update its LSLR Plan at least
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once every five years after initial approval of the LSLR
Plan. We proposed that the Commission would review the
LSLR Plan of an entity with a LTIIP as part of the
typical LTIIP review and renewal process and would
review other LSLR Plans using a similar periodic review
outside of the LTIIP process.

a. Stakeholder Comments on § 65.57.

In its comments, the OCA states that reviewing the
LSLR Plan as part of the LTIIP review process is
reasonable given that Section 64.54(b) requires an entity
to file a modified LTIIP for the LSLR Program. The OCA
argues that review should only occur every five years if
an entity does not have a LTIIP. The OCA avers that this
will be more efficient and prevent competing processes.
The OCA asks the Commission to specify that Section
65.57 does not inhibit the scope of review of the LSLR
Program during base rates cases. The OCA avers that
both processes should complement each other and provide
multiple opportunities for review. OCA Comments at 6.

PWSA suggests that the Commission establish proce-
dures for completion of a LSLR Plan in or around Section
65.57, where the Commission currently proposes periodic
reviews. PWSA Comments at 14.

Aqua notes that it agrees with the Commission that
LSLR Plans should be reviewed during the periodic
review of the LTIIP. Based on fluctuating factors, Aqua
submits that an increase or decrease in the quantity of
dollars projected for LSLRs should not trigger a major
modification under 52 Pa. Code § 121.2 for information
filed in an entity’s Annual Optimization Plan and LTIIP
under 52 Pa.Code § 65.59. Aqua states that if the
program is not flexible, the Commission may be required
to process LTIIP modifications several times within a
five-year projected period. Aqua Comments at 9, 11.

b. Reply Comments on § 65.57.

In its reply comments, the OCA disagrees with Aqua’s
suggestion that submitting information regarding an in-
crease or decrease in the quantities or dollars projected
for LSLRs through an annual asset optimization plan
(AAOP) should not trigger a major modification to the
LTIIP under the Commission’s regulations. The OCA
argues that circumventing the LTIIP procedures is pre-
mature. OCA Reply Comments at 5.

PWSA supports Aqua’s comment that if an entity is
submitting information through its AAOP and LTIIP, then
an increase or decrease in the quantities or dollars
projected for LSLRs should not trigger a major modifica-
tion under the Commission’s regulations. PWSA Reply
Comments at 3-4.

c¢. IRRC Comments on § 65.57.

The IRRC notes that one stakeholder states that there
should come a point in time when an entity has com-
pleted its LSLR Plan and the obligations in Chapter 65
dissipate. The IRRC asks the Commission to revise the
final regulation to establish procedures for the completion
of a LSLR Plan. IRRC Comments at 5.

d. Disposition on § 65.57.

We agree with the OCA that existing LTIIP procedures
should not be changed. As noted earlier, a LSLR Plan
may constitute a “major modification” if the LSLR Plan
filing meets the criteria in 52 Pa. Code § 121.2. However,
the LSLR Program annual cap on the number of replace-
ments should minimize Aqua’s concern that one of these
parameters would be triggered.

As it pertains to the OCA’s concerns regarding the
scope of review of the LSLR Program during base rates
cases, we note that Section 65.57 will not limit the scope
of the issues that may be raised in a base rate proceed-
ing. Section 65.57 addresses only the items to be consid-
ered as part of the periodic review under Chapter 65.

Additionally, while LSLR Plans will be longstanding,
we agree with PWSA that the regulations should provide
for the Commission’s review of a LSLR Plan to determine
whether the requirements should terminate. We note that
entities may acquire non-jurisdictional water distribution
systems that contain LSLs and those systems, upon
acquisition, would become subject to Commission regula-
tions and the entity’s LSLR Program. As such, an entity’s
LSLR Program may need to remain in place for the
foreseeable future, and a LSLR Plan update that indi-
cates minor changes to update an entity’s prior LSLR
Plan would generally be required after acquisition. Thus,
review of an entity’s LSLR Plan status is appropriate as
part of the periodic review. We will revise proposed
Section 65.57(a) to specify that the Commission’s periodic
review of a LSLR Plan will include determinations re-
garding whether an entity’s LSLR Plan has been satis-
fied, whether the entity has demonstrated the absence of
LSLs through its Service Line Inventory, and whether the
entity should be released from LSLR Plan requirements.

8. § 65.58. Pro forma tariff or tariff supplement re-
quirements.

In the NOPR, we stated that proposed Section 65.58
would outline the minimum requirements, in addition to
proposed changes necessary to implement a LSLR Pro-
gram, that must be contained in an entity’s pro forma
tariff or tariff supplement, including: LSLR Program
annual cap; service line demarcation; partial LSLRs;
reimbursements; and warranty. For example, we noted
that Section 65.58(a) would effectuate the mandate that a
new tariff or supplement to an existing tariff approved by
the commission include a cap on the maximum number of
customer-owned lead water services lines that can be
replaced annually.” See 66 Pa.C.S. § 1311(b)(2)(vi). We
also noted that Section 65.58(b) would require an entity’s
tariff or tariff supplement to distinguish entity-owned and
customer-owned LSLs for LSLRs. In addition, we ex-
plained that Section 65.58(c) would require an entity to
include in its tariff or tariff supplement provisions to
address partial LSLRs. We also explained that Section
65.58(d) would require an entity to offer reimbursements
to eligible customers who have replaced their LSLs within
one year of commencement of an entity’s LSLR Project
within a LSLR Project Area. See 66 Pa.C.S.
§ 1311(b)(2)(vii)(B). Further, we addressed warranty pro-
visions in Section 65.58(e). See 66 Pa.C.S.
§ 1311(b)(2)(vii)(A).

a. Stakeholder Comments on § 65.58.

The OCA focuses its comments on Section 65.58(c) and
partial LSLRs. The OCA claims that Section 65.58(c)(2)
allows a customer to require an entity to replace the
entity-owned portion of a LSL if the customer elects to
replace their portion of the LSL sooner. The OCA argues
that this could create a problem by requiring the entity to
replace a LSL in a geographic area where it has yet to
develop economies of scale creating additional costs. The
OCA also argues that it may be more reasonable to have
customers provide notice that they desire to replace their
LSL, which will then create an obligation for the entity to
notify others in surrounding areas of a quicker timeline.
In addition, the OCA recommends that the regulations
address emergency situations so that a LSL can be
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replaced faster than the 90-day minimum when neces-
sary. Moreover, the OCA claims that Section 65.58(c)(3)
allows partial replacements when a customer’s service is
terminated. The OCA argues that this provision contra-
dicts Section 65.62, which prohibits partial LSLRs. OCA
Comments at 6-7.

Additionally, regarding Section 65.58(d), the OCA pro-
poses language changes so that reimbursements apply to
customers who moved forward to replace LSLs prior to
the establishment of an entity’s LSLR program. The OCA
also recommends removing the phrase “licensed to per-
form LSLR work in the Commonwealth” from Sections
65.58(c) and 65.58(d), addressing reimbursements and
warranty respectively, noting that it is not aware of any
such licensing requirements. OCA Comments at 6—S8.

Noting its proposed revisions to the definitions of
“customer-owned lead service line” and “service line,”
first, with regard to service line demarcation PWSA
recommends deleting Section 65.58(b)(2). PWSA also re-
quests clarification regarding how an entity is to use the
LSLR process to perfect its ownership of the portion of
the service line located within the then-existing right-of-
way to ensure it can obtain necessary permits as directed
by Section 65.58(b)(3). PWSA Comments at 14-15.

Next, as it pertains to reimbursements, PWSA seeks
clarity of the language in Section 65.58(d) establishing
that an entity will “provide a reimbursement to an
eligible customer who replaced their LSL within one year
of commencement of an entity’s LSLR Project within a
LSLR Project Area” and also suggests defining “com-
mencement of the LSLR Project.” PWSA suggests that
once the planning on a LSLR Project is complete, the
customer not be eligible for reimbursement for replace-
ment of their line. PWSA also seeks clarification as to
whether it can continue its income-based reimbursement
program for customer-initiated replacements not per-
formed within a year of commencement of a LSLR
Project, if the Commission’s proposed regulations are
adopted. PWSA also recommends deletion of Section
65.58(d)(1)(iii)(B) by contending that it would microman-
age the submission and verification of appropriate docu-
mentation relating to a customer-initiated LSLR. PWSA
Comments at 15—17.

Further, with respect to warranty, PWSA submits that
the Commission’s proposal to require a two-year warranty
for a customer-owned LSL that an entity replaced is
longer than the accepted industry practice for a warranty
term and believes that a 30-day warranty on workman-
ship and materials would adequately protect the cus-
tomer. PWSA recommends that the proposed warranty
requirement be revised to exclude “restoration of sur-
faces” from Section 65.58(e)(2) or clarify that the surfaces
to be restored are roadways, public sidewalks, and the
backfilling of any trenches excavated as part of the
replacement and not all surfaces on private property.
PWSA Comments at 17-18.

Aqua begins its comments by addressing the LSLR
Program annual cap and Section 65.58(a). In this regard,
Aqua does not offer substantive comments regarding
changes to the proposed regulations, but recounts how it
developed its yearly LSLR cap. Aqua states that it
ultimately estimated that each LSLR project would be
$4,000 based on discussions with contractors and a
review of similar LSLR projects. Aqua noted that the
projects generally ranged from $3,000—$5,500, depending
on the length of the service line and other factors,
including restoration. Aqua Comments at 12.

Regarding service line demarcation, Aqua agrees with
the Commission’s proposed regulation at Section 65.58(b)
regarding what the entity owns and what the customer
owns. Aqua believes that an entity should not be required
to investigate or have a duty to investigate a customer’s
internal plumbing to determine material type while re-
placing a customer LSL. Aqua asserts that entities should
not be exposed to potential liability of what may, may not,
or should have been observed related to the internal
plumbing of a customer’s structure. Aqua Comments at
12-13.

Moreover, with respect to Section 65.58(c) and partial
LSLRs, Aqua notes that it understands the Commission’s
rationale for requiring termination of service for partial
LSLRs. However, Aqua points to complexities and difficul-
ties in terminating service for refusal to allow replace-
ment of customer side LSLs or discovery of a partial LSL.
For example, if the landlord refuses to accept replacement
or refuses to replace a customer side LSL, the renter is
left without water without any fault of their own. Also,
Aqua notes that replacement by customers may be diffi-
cult to track, unless the entity is notified by the customer.
Aqua states that the likely scenario is that when an
entity discovers a partial LSL, it will enter an emergency
PA One Call ticket and replace the LSL rather than
terminate service to the customer. Aqua Comments at 13.

As for Section 65.58(d) and reimbursements, Aqua
agrees with the Commission that an entity’s tariff should
explain LSLR reimbursement conditions. Aqua disagrees
with the amounts set forth in the proposed regulations.
Aqua recommends that the language be changed to reflect
that customers will be eligible for reimbursement at the
lower cost of the customer’s actual cost or what the entity
would have incurred to perform the replacement. Aqua
Comments at 14.

Finally, with respect to Section 65.58(e) and warranty,
Aqua agrees with the Commission that a two-year war-
ranty term is appropriate. Aqua recommends that the
warranty, begin on the date that the LSLR is dedicated to
the customer, and that it be limited to repairing the
customer’s service line. Aqua states that the language
regarding access for repairs can be included in the
consent form. Aqua clarified that the two-year warranty
should not apply if a customer replaces its LSL outside of
the two-year warranty period and seeks reimbursement.
Aqua reasoned that an entity should not be required to
provide a warranty on work done by someone other than
the entity or the entity’s contractor(s). Aqua recommends
that this change should also be reflected in Section
65.56(b)(10)(ii). Aqua believes that this language change
should encourage customers to seek replacement under
the entity’s replacement program. Aqua Comments at 14.

b. Reply Comments on § 65.58.

In its reply comments, the OCA notes that it agrees
with Aqua regarding difficulties with termination for
refusal to allow a LSLR and suggests that it may be best
to allow an entity to propose termination protocols based
on the specific circumstances and service territory. The
OCA argues that this will allow for different approaches
where termination is not feasible or appropriate. In
addition, the OCA asks the Commission to reject Aqua’s
and PWSA’s suggestions regarding reimbursements. The
OCA states that customers should not be penalized for
replacing LSLs to remediate health concerns and that
customers who replace LSLs after the commencement of a
LSLR Project should still have the opportunity to seek
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reimbursement. The OCA also disagrees with PWSA’s
suggestion that a 30-day warranty is sufficient. OCA
Reply Comments at 6-7.

PWSA states that it supports Aqua’s proposed change to
Section 65.58(d) to reflect that an entity is required to
reimburse eligible customers for LSLR expenses “at the
lower of the customer’s actual cost or what the entity
would have incurred to perform the replacement.” PWSA
also agrees with Aqua that, if a customer replaces their
LSL outside an entity’s replacement program and seeks
reimbursement, the entity should not be responsible for a
warranty on the LSLR. PWSA Reply Comments at 4-5.

CAUSE-PA agrees with Aqua that an emergency LSLR
is appropriate in circumstances where a tenant faces
termination of service due to the landlord’s refusal to
allow LSLR, even though replacement is to be provided at
no cost to the landlord. Also, CAUSE-PA agrees with OCA
that termination of service should not be a requirement
for discovering a partial LSL. CAUSE-PA recommends
that references to termination of service be stricken from
the regulation and be replaced with OCA’s proposed
process for emergency LSLRs. CAUSE-PA asks the Com-
mission to consider revising this process to ensure that
customers, especially tenants, are not placed at risk of
lead exposure or deprived of water service. CAUSE-PA
Reply Comments at 7-8.

c¢. IRRC Comments on § 65.58.

Regarding the LSLR Program annual cap and Section
65.58(a), the IRRC notes that the annual cap is described
as a maximum number of replacements, while the Com-
mission later refers to the “value of reimbursements”
causing the entity to exceed its annual budgeted cap. The
IRRC questions whether the cap is based on a number of
replacements or the value of reimbursements. If the cap
is number-based, the IRRC asks the Commission to
explain how the value of reimbursement impacts the
annual cap. The IRRC also asks the Commission to
explain the conflicting provisions. The IRRC notes that
this comment applies to Sections 66.38(a) and 66.38(d)(2).
IRRC Comments at 5-6.

As it pertains to service line demarcation and Section
65.58(b), the IRRC notes that one stakeholder questions
how an entity is to use the LSLR process to perfect the
entity’s ownership of the portion of the service line
located within the then-existing right-of-way to ensure
that the entity can obtain necessary permits. The IRRC
asks the Commission to clarify this provision. IRRC
Comments at 6.

With respect to partial LSLRs and Section 65.58(c), the
IRRC notes that a stakeholder claims terminating service
for refusal to allow an entity to replace a customer-side
LSL, or discovery of a partial replacement, will present
difficulties for entities administering a LSLR. The IRRC
also notes that another stakeholder asks the Commission
to allow an entity to propose termination protocols based
on the specific circumstances and service territory which
will allow for different approaches where termination is
not feasible or otherwise not appropriate. The IRRC asks
the Commission to explain the reasonableness of requir-
ing termination of service for a partial LSLR and how the
final regulation protects the public health, safety and
welfare. In addition, the IRRC notes that a stakeholder
questions the phrase “licensed to perform LSLR work in
the Commonwealth.” The IRRC asks the Commission to
clarify this provision. The IRRC states that the same
applies to Sections 65.58(d)(1)(iii)(B) and
66.38(d)(1)({ii)(B). Further, the IRRC notes that a stake-

holder claims an entity is allowed to perform a partial
LSLR when service has been terminated and that this
conflicts with Section 65.62. The IRRC asks the Commis-
sion to clarify these provisions. IRRC Comments at 6-7.

Regarding reimbursements and Section 65.58(d), the
IRRC notes that some stakeholders argue that reimburse-
ments should be the lower of the customer’s actual cost or
what the entity would have incurred to perform the
replacement, while another commentator states that the
Commission’s proposed language appropriately recognizes
that a customer’s costs to replace a LSL may exceed the
entity’s cost. The IRRC asks the Commission to explain
the reasonableness of the proposed language and notes
that this comment applies similarly to Section
66.38(d)(1)(iii)(A). IRRC Comments at 7.

Finally, the IRRC notes that stakeholders request clari-
fication that the warranty in Section 65.58(e) would not
apply to a customer-side LSL replaced by someone other
than the entity or its contractors. The IRRC asks the
Commission to clarify this provision as well as Section
66.38(e). IRRC Comments at 7.

d. Disposition on § 65.58.

First, we will revise proposed Section 65.58(a), which
addresses LSLR Program annual caps, by removing the
word “maximum” as it is redundant. Thus, the LSLR
Program annual cap will be a “cap on the number of
customer-owned LSLs that can be replaced annually.”
There will not be a specified monetary value for a LSLR
Program annual cap in the regulations. Rather, an entity
will be responsible for establishing a prudent budget for
LSLRs based on the number of customer-owned LSLs
that the entity can replace annually under the cap.
However, entities may establish budget caps in their
tariff, and some have done so.

Next, we will revise proposed Section 65.58(b)(1) re-
garding service line demarcation to reflect that the
entity’s tariff must include a definition of customer-owned
LSL “for purposes of the entity’s LSLR Program” that is
consistent with Section 65.52. As noted above, the defini-
tion is only intended to determine what is a “customer-
owned LSL” in terms of an entity’s LSLR Program, not
other aspects of an entity’s tariff. In addition, we will
revise Section 65.58(b)(3) to clarify an entity’s require-
ments for perfecting ownership of the portion of a service
line located within a then-existing right-of-way. In this
regard, the entity shall resolve ownership conflicts in
accordance with its Commission-approved tariff during
the planning phase of a LSLR Project.

Throughout Section 65.58(c) regarding partial LSLRs,
we will clarify references to “customer” as we did in
Section 65.56 to properly refer to customers versus prop-
erty owners. We will also make similar changes through-
out Section 65.58(d). We note that proposed Section
65.58(c)(1) is not inconsistent with proposed Section
65.62, as the OCA suggests. Section 65.58(c)(1) pertains to
an entity’s tariff provisions on partial LSLRs and Section
65.62 pertains to partial LSLRs generally. Accordingly,
when a customer-owned LSL is replaced prior to the
replacement of an entity-owned LSL, Section 65.58(c)(1)
will require the entity to terminate service until it can
replace its LSL. Section 65.62 will require an entity to
replace its LSL concurrent with the replacement of a
customer-owned LSL within a specified timeframe when a
customer initiates a LSLR. It will also require that a
customer’s refusal when an entity offers to replace the
customer-owned LSL will result in termination. Thus, a
partial LSLR on the customer or entity will be prohibited
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and lead to termination. Partial LSLRs result in perma-
nent negative health effects from lead exposure. There-
fore, these termination requirements are necessary to
ensure adequate, efficient, safe, and reasonable service
due to the known dangers of partial LSLRs to the public
health.'!

We recognize that entities may wish to proceed with
replacements necessary to avoid a partial LSLR resulting
in termination in situations where the property owner is
not the customer and is nonresponsive to the entity’s offer
to replace a customer-owned LSL. Thus, we will revise
Section 65.58(c) by adding a provision regarding an
entity’s process to address such situations. This provision
will allow an entity to propose in its tariff language
specifying the entity’s process to address replacement of a
customer-owned LSL to avoid termination of service when
a property owner who is not the customer is nonrespon-
sive to the entity’s offer to replace the LSL. For instance,
an entity should specify whether it will exercise step-in
rights to make necessary replacements of a customer-
owned LSL to avoid termination of service when a
property owner who is not the customer is nonresponsive
to an entity’s offer to replace a customer-owned LSL.'?
This provision will be Section 65.58(c)(3) and the pro-
posed Section 65.58(c)(3) will be Section 65.58(c)(4).

With respect to the new Section 65.58(c)(4), we will
replace the phrase “contractor licensed to perform LSLR
work in the Commonwealth” with “licensed contractor.”
We agree with the OCA that there is no specific license
required for LSLR work. The purpose of this provision is
simply to ensure that qualified professionals are under-
taking LSLRs or are verifying as to the completion of the
LSLR. Requiring that a licensed contractor complete the
work or verify completion of the LSLR will fulfill this
purpose. We will make the same change in Section
65.58(d)(1)({ii)(B).

Moreover, we note that Section 65.58(d) will require
reimbursement to all eligible customers or property own-
ers, if the customer is not the property owner, who
replace their LSL within one year of LSLR Project
Commencement. As noted in Section 65.52, the term
“LSLR Project Commencement” refers to the installation
of the first LSLR within a LSLR Project Area. Thus,
under Section 65.58(d), a LSLR eligible for reimburse-
ment must be within a LSLR Project Area. Section
65.58(d) is intended to encompass all eligible customers or
property owners, including, as noted in Section
65.56(b)(10)(ii), those that refuse an entity’s offer to
replace their LSL and later replaced the LSL within the
requisite timeframe. For such customer or property own-
ers, replacement must occur within one year from LSLR
Project Commencement in order to be eligible for reim-
bursement as earlier replacement would not be possible
given that refusal cannot occur before LSLR Project
Commencement. See supra, p. 41.

Otherwise, we will revise proposed Section 65.58(d) to
clarify that an entity shall provide a reimbursement to an
eligible customer or property owner, if the customer is not

1 As stated in the NOPR, in Implementation of Chapter 32 of the Public Utility
Code Regarding Pittsburgh Water and Sewer Authority—Stage 1, Docket No. M-2018-
2640802 (Order entered June 18, 2020), the Commission determined that partial
LSLRs are not in the public interest and are not consistent with the statutory
requirements of 66 Pa.C.S. § 1501. Id. at 93-94. The Commission noted that “[t]he
negative effects of partial service line replacements are well documented in scientific
literature” and that “[tlhe permanent negative health effects from lead exposure,
especially to uniquely vulnerable populations of developing fetuses, infants and
children, is explained in the unrebutted testimony of [UNITED’s expert witness| Dr.
Lanphear.” Id. at 92.

12Tn Implementation of Chapter 32 of the Public Utility Code Regarding Pittsburgh
Water and Sewer Authority—Stage 1, Docket No. M-2018-2640802 (Order entered
February 4, 2021), the Commission directed PWSA to include provisions regarding
step-in rights in its tariff. Id. at 31-32.

the property owner, who replaced their LSL “1 year before
or from LSLR Project Commencement.” In this regard, we
note that Act 120 broadly allows “reimbursement to a
customer who has replaced the customer’s lead water
service line...within one year of commencement of a
project.” 66 Pa.C.S. § 1311(b)(2)(vii)(B). For instance, we
note that customer-initiated LSLRs under Section
65.62(a) will generally be eligible for reimbursement
under Section 65.58(d), if the customer-owned LSL is
replaced within one year before or from LSLR Project
Commencement and is within a LSLR Project Area. We
note that the cap under Section 65.58(a) will not apply to
entity-owned LSLRs installed concurrent with a
customer-owned LSLR under Section 65.62(a), since the
cap only applies to the entity’s replacement of customer-
owned LSLs. Further, PWSA seeks clarification about the
impact of the reimbursement regulations on its existing
reimbursement program for customer-initiated replace-
ments not performed within one year of commencement of
LSLR Project Commencement. Again, we note that the
Commission’s regulations will set forth minimum require-
ments and, thus the regulations will not limit entities
from offering other reimbursements.

Regarding the amount of reimbursement, in proposed
Section 65.58(d)(1)(iii), the Commission properly limited
reimbursements to the customer’s actual cost. Restricting
the reimbursement amount further would not provide a
meaningful reimbursement and may disincentivize cus-
tomers from proceeding with replacements. Therefore, we
decline to limit the amount of reimbursement in the
manner some stakeholders suggest.

In addition, we will revise the language of proposed
Section 65.58(d)(2) to specify that, notwithstanding the
LSLR Program annual cap set out in Section 65.58(a), an
entity shall provide reimbursements within the length of
time in Section 65.58(d)(1)(ii) to eligible customers. If the
reimbursement would cause the entity to exceed its
current annual cap under Section 65.58(a), the entity will
be required to increase its current annual cap by the
amount of the reimbursement and reduce its next annual
cap by the same amount. The purpose of Section
65.58(d)(2) is to ensure that, if the annual cap in an
entity’s tariff, budgetary or otherwise, would restrict the
entity from providing a reimbursement to an eligible
customer, the entity shall nonetheless provide the reim-
bursement to the customer and reduce their next annual
cap by the amount of reimbursement. We note that
entities should develop annual caps based on an expecta-
tion of reimbursements, and that entities cannot use such
caps as a basis for rejecting reimbursement requests or
delaying reimbursement requests beyond the length of
time indicated in Section 65.58(d)(1)(ii).

Lastly, with respect to proposed Section 65.58(e) regard-
ing warranty, we agree with PWSA and Aqua that the
warranty is only for LSLR work performed by the entity
or its contractor and we will revise this Section accord-
ingly. Additionally, we disagree that the warranty term in
Section 65.58(e)(1) should be shortened. A two-year war-
ranty period is reasonable as it covers a full freeze-and-
thaw cycle, which may reveal any issues with the LSLR.
Further, regarding Section 65.58(e)(2), as noted earlier,
“restoration of surfaces” refers to excavations that have
been backfilled and grade that has been returned to level.
Entities are generally not responsible for replacing side-
walks, stone or asphalt driveways, or landscaping outside
of a right-of-way. Therefore, the warranty required by our
regulations will not extend beyond this.
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9. § 65.59. LSLR Program Reports.

In the NOPR, we stated that Section 65.59 would
require that each entity with an approved LSLR Program
file an annual LSLR Program Report by March 1. We also
proposed that the LSLR Program Report would detail an
entity’s annual activities based on 13 metrics identified
by the Commission, including, for example, the number of
LSLRs, the average costs of LSLRs, and the efforts to
obtain additional funding.

a. Stakeholder Comments on § 65.59.

In its comments, the OCA suggests adding language to
Section 65.59(b) to reflect more specific references to
LSLs replaced by a municipality, rather than at the
county level if the entity provides service only one county.
The OCA also suggests adding the reason for the refusal
as a proposed reporting requirement. The OCA argues
that these items will be helpful as part of the reports.
OCA Comments at 8.

PWSA believes it is irrelevant to capture the length and
pipe diameter of LSLs replaced. Additionally, PWSA notes
that the “actual cost of each LSLR by county,” “average
cost of a LSLR by county,” and “total annual LSLR
expenditures for the calendar year by customer class” can
be difficult to determine and are not always apparent.
PWSA seeks clarity on the geographic location of LSLR
customer refusal for the calendar year and the applicable
lead monitoring requirements established by the DEP for
each entity’s water distribution systems. PWSA recom-
mends removal of the reference to “pipe diameters” in
Section 65.59(b) as well as adjusting the reference to
“customer service lines” if the Commission is seeking the
status of the inventory of both entity-owned and
customer-owned LSLs. PWSA Comments at 18.

Aqua agrees that certain information should be pro-
vided in reporting and tracking LSLRs. However, Aqua
believes that some of the information included in the
proposed regulation is unnecessary. Aqua suggests remov-
ing (b)(2) and (b)(3) from the reporting requirements.
Aqua believes that length and pipe diameter does not
need to be reported and would be overly burdensome to
collect. Aqua Comments at 15.

b. Reply Comments on § 65.59.

In its reply comments, the OCA notes that it disagrees
with PWSA’s and Aqua’s claims regarding the content of
LSLR Program Reports, specifically that providing the
pipe length and diameter of LSLRs would be burdensome.
The OCA argues that providing information on pipe
length and diameter of LSLRs will assist in base rate
cases and in the review of LSLR Programs. The OCA also
notes that these requirements ensure transparency. OCA
Reply Comments at 8.

c¢. IRRC Comments on § 65.59.

The IRRC notes that stakeholders assert that several of
the proposed metrics in Section 65.59(a) are not necessary
or useful information for an entity’s lead remediation
efforts. For example, the IRRC states that one stake-
holder argues that the length and pipe diameter of LSLs
replaced are irrelevant and the “actual cost of each LSLR
by county” and “total annual LSLR expenditures for the
calendar year by customer class” can be difficult to
determine. The IRRC asks the Commission to explain the
reasonableness and need for the items required in the
LSLR Program Reports. IRRC Comments at 7.

d. Disposition on § 65.59.

We disagree with Aqua and PWSA that the length of
LSLs removed, by pipe diameter, and the pipe length,

diameter, and material type for LSLRs are not necessary
to include in LSLR Program Reports pursuant to Section
65.59(b)(2) and 65.59(b)(3). We nonetheless acknowledge
PWSA’s concern regarding reporting certain metrics on a
“by county” basis. To reduce the risk of increased costs
and delay, we will revise Sections 65.59(b)(1)—(5) to
require reporting “by water system,” rather than “by
county.” Identifying and reporting these metrics should
not present a burden for entities as they perform replace-
ments. This data is likely readily available to entities and
is consistent with accepted ratemaking principles and
practices. Tracking such metrics is also important to
ensure complete records for water distribution systems.

We also disagree with PWSA’s assertion that tracking
the actual cost and average cost of LSLRs is not neces-
sary. We agree with the OCA’s comments that this
information is useful for the review of LSLR Programs in
the context of base rate proceedings. We also agree that
reporting this information offers transparency. The same
is true of tracking the total annual LSLR expenditures for
the calendar year by customer class. Accordingly, the
metrics specified in Section 65.59(b) are reasonable and
appropriate for inclusion in LSLR Program Reports.

Additionally, we agree with the OCA that entities
should report the municipality of refusals and the reasons
for refusal when reporting the number of LSLR refusals.
As the OCA notes, this information will allow for a better
understanding of the issues leading to refusals and will
allow an entity to identify and tailor its outreach efforts
in problem areas. The Commission does not anticipate
that entities will face a large number of refusals and, as
such, reporting this information will not be a burden for
entities. We will revise Section 65.59(b)(9) to reflect this
change.

Regarding PWSA’s comment on the reporting of appli-
cable lead monitoring requirements established by the
DEP proposed in Section 65.59(b)(10), we clarify that the
Commission will seek information on an entity’s compli-
ance reporting to DEP here. This information must be in
the form of an explanation indicating whether an entity is
in compliance with the DEP’s lead monitoring require-
ments. Further, we will revise the language in Section
65.59(b)(12), which will require an entity to report the
status of its Service Line Inventory efforts as part of its
LSLR Program Report.

10. § 65.60. Accounting and financial.

In the NOPR, we explained that Section 65.60 would
set forth uniform standards for the accounting treatment
of LSLR costs, including expenditures associated with
installing LSLRs. We proposed to require an entity to
record LSLR costs in compliance with the National
Association of Regulatory Utility Commissioners
(NARUC) uniform system of accounts applicable to the
entity, in an intangible asset account. We also proposed to
allow the deferral of certain income taxes that are not
recovered through base rates or the DSIC for accounting
purposes and the deferral of certain expenses that are not
recovered through base rates. We noted that prudent and
reasonable deferred income taxes would be amortized
over a reasonable period of time with a return on an
entity’s investment, whereas other expenses would be
amortized over a reasonable period of time without a
return on an entity’s investment, unless otherwise di-
rected by the Commission. Further, we explained that, for
purposes of calculating the return of and on an entity’s
prudently incurred cost for LSLRs, the Commission would
employ the equity return rate in 66 Pa.C.S. § 1357(b)(2)-
(3) (relating to computation of charge), which appear to
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indicate the amortization rate for LSLRs should be the
entity’s permitted equity return rate. See 66 Pa.C.S.
§ 1311(b)(2)(ii).

a. Stakeholder Comments on § 65.60.

In its comments,’® the OCA proposes the use of a
subaccount to separately identify LSLR costs. The OCA
states that its proposal is consistent with the procedure
used by PAWC in its previously approved LSLR Program.
The OCA claims that Act 120 does not authorize entities
to defer income taxes or expenses related to implementa-
tion of its requirements. The OCA avers that it is unusual
for the Commission to promulgate regulations that ex-
pressly allow deferral of all taxes and expenses associated
with the implementation of regulations and that deferred
regulatory accounting has only been used sparingly for
expenses that are non-recurring and extraordinary. The
OCA states that there is no reason costs cannot be dealt
with in the normal course of a base rate proceeding. The
OCA also states that whether deferred costs are allowed
to be recovered in future proceedings is not predeter-
mined at the time deferred regulatory accounting is
granted. The OCA argues that allowing an entity to earn
a return on deferred income taxes and dollar-for-dollar
recovery of expense is unwarranted. The OCA also asks
the Commission to remove language referring to 66
Pa.C.S. § 523 (relating to performance factor consider-
ation), arguing that it is a departure from ratemaking
principles. OCA Comments at 9-10.

Aqua disagrees with the Commission that LSLRs
should be recorded as intangible assets. Aqua submits
that the proper NARUC account is “Account 333” and
that these costs and these investments should be depreci-
ated over the group remaining life of the entire class of
assets. Aqua asserts that this treatment method allows
for a more accurate match of cost recovery through
depreciation expense incorporated into the cost of service.
Aqua states that under this method, costs will be recog-
nized for return on and return of an entity’s investment
as projects are completed and depreciated over the useful
life of the services asset class. Aqua Comments at 15-16.

b. IRRC Comments on § 65.60.

The IRRC notes that one stakeholder asserts that
LSLRs should not be recorded as intangible assets and
another stakeholder asserts that this Section goes beyond
the requirements of Act 120, stating that Act 120 does not
authorize entities to defer income taxes or expenses
related to implementation. The IRRC also notes that this
stakeholder expresses further concerns related to the
language that would permit a return on the entity’s
investment and states that it is not appropriate for the
entity to earn a return on operating expenses and is
contrary to sound ratemaking principles. The IRRC asks
the Commission to explain its statutory authority regard-
ing tax deferment and explain the reasonableness of the
fiscal impacts of these provisions. The IRRC states that
this comment applies to similar language in Section
66.40(b). IRRC Comments at 8.

c. Disposition on § 65.60.

We agree with the OCA that entities should use
subaccounts for LSLR costs. We will eliminate the portion
of proposed Section 65.60(a) that refers to intangible
assets and revise this Section to reflect that LSLR costs
recorded as assets must be maintained under separate
and distinct subaccounts. This revision will also resolve
Aqua’s concerns that LSLR costs should not be recorded

13 We address only the stakeholders’ comments and the IRRC’s comments here as no
stakeholders filed reply comments regarding Section 65.60.

as intangible assets and should instead be recorded in
certain NARUC accounts. We will not require use of a
particular account.

In addition, we will largely re-write proposed Section
65.60(b) pertaining to deferral. Per the OCA’s comments,
we will remove language allowing entities to earn a
return on deferred income taxes. Also, consistent with the
OCA’s recommendation, we will remove language provid-
ing that prudent and reasonable deferred expenses must
be amortized over a reasonable period of time without a
return on the entity’s investment, unless the Commission
finds that providing a return on investment is warranted.
This change will likewise eliminate the reference to 66
Pa.C.S. § 523.

We will revise proposed Section 65.60(b) to provide that
entities may defer, for accounting purposes, income taxes
related to no-cost and low-cost sources of funding for
LSLRs, including applicable income taxes on
contributions-in-aid-of-construction and/or below market
rate loans, Service Line Inventory, LSLR Program devel-
opment, LSLR Plan, LSLR Program Report, and reim-
bursement expense, to the extent that such costs are not
recovered through the entity’s existing base rates or
DSIC. With these revisions, the accounting and financial
provisions in Section 65.50 are reasonable and appropri-
ate.

Additionally, we note that an entity will not be required
to defer the costs identified and may, if necessary, initiate
a rate proceeding to change its existing rates to address
costs related to the proposed regulations. Within the
context of a rate proceeding, the Commission will review
whether any costs, deferred or otherwise, are recoverable
and, if so, whether the entity’s proposed methods to
recover costs result in rates that are just and reasonable.
The Commission’s review will include, among other
things, consideration of how costs should be recovered
from the entity’s various customer classes and what
periods are appropriate to recover such costs. This review
will be appropriately based upon the specific facts pre-
sented in the entity’s rate proceeding.

11. § 65.61. Preexisting LSLR activities.

In the NOPR, we noted that Section 65.61 would
require an entity that is engaged in existing Commission-
approved LSLR activities to submit a LSLR Program
that, at a minimum, conforms with the requirements set
forth in Subchapter B. We explained that these LSLR
Programs would become effective no later than the filing
date of the rates established under the entity’s next base
rate case or within two years of the effective date of these
regulations, whichever occurs first.

a. Stakeholder Comments on § 65.61.

In its comments,'* PWSA suggests that the Commis-
sion avoid a “one size fits all” approach to implementation
of Act 120. Therefore, for entities that have an existing
comprehensive lead remediation plan, PWSA recommends
that the Commission create and impose only the stan-
dards and procedures that it is tasked with establishing
pursuant to Act 120, with those not specifically directed
by Act 120 falling to the jurisdiction of DEP and the EPA.
PWSA Comments at 19.

Aqua states that, if an entity has a pending rate case
before the Commission at the time these regulations
become effective, the entity should be required to file a
LSLR Program, no later than the effective date of its next

14 We address only the stakeholders’ comments and the IRRC’s comments here as no
stakeholders filed reply comments regarding Section 65.61.
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base rate case or within two years of the effective date of
the regulations, whichever is sooner, and not on the date
rates would go into effect for an entity’s pending rate
case. Aqua Comments at 16.

b. IRRC Comments on § 65.61.

The IRRC states that a stakeholder seeks clarification
with respect to entities that have pending rate cases
before the Commission at the time the regulations go into
effect. The IRRC asks the Commission to clarify these
procedures. IRRC Comments at 8.

c. Disposition on § 65.61.

We disagree with PWSA that entities with preexisting
LSLR activities should not be subject to the LSLR
regulations in Subchapter B. As noted earlier, achieving
consistency among all entities’ LSLR Programs is impor-
tant to effectuate the goal of Act 120. We agree with Aqua
that an entity with preexisting LSLR activities should not
be required to submit its LSLR Program on the date rates
would go into effect for an entity’s pending rate case.
Accordingly, we will revise proposed Section 65.61 to
provide that an entity that received prior Commission
approval to perform LSLR activities shall submit its
LSLR Program no later than the effective date of the
rates established under the entity’s next base rate case
filed following the effective date of this Section or within
two years of the effective date of this Section, whichever
comes first.

12. § 65.62. Prohibition on partial LSLRs.

In the NOPR, we explained that Section 65.62 would
prohibit partial LSLRs due to the known dangers of
partial LSLRs to the public health. In this regard, we
proposed requiring a full LSLR in all circumstances,
including when the customer elects to replace the
customer-owned LSL and when an entity is under a
Pennsylvania DEP directive to replace a LSL due to a
system’s action level exceedance. In Section 65.62, we also
proposed the termination of service to a partial LSLR.

a. Stakeholder Comments § 65.62.

The OCA states that it is concerned regarding the
absolute prohibition on partial LSLRs. The OCA argues
that there should be an exception for emergencies that
would necessitate a partial replacement and that, in
emergencies, certain actions can be taken to reduce
potential harm to customers. To prevent abuse of an
exception, the OCA suggests limiting emergencies to only
those allowed by a waiver request. Additionally, the OCA
asks the Commission to address landlord-tenant situa-
tions or issues with tangled title. The OCA also argues
that terminating service when an entity becomes aware
that a customer is taking service from a partial LSLR
goes too far. The OCA recommends that a lead test be
performed to determine whether there are actionable
levels of lead that necessitate termination. Further, the
OCA claims that the intent of Section 65.62(e) is not
clear. The OCA questions whether the Commission will
require replacements if the DEP requires replacement.
The OCA suggests a possible Memorandum of Under-
standing to address any issues related to this provision.
OCA Comments at 10—13.

PWSA expresses that the Commission’s regulations at
Section 65.58(c)(2)(i) and Section 65.62 should align with
the provisions of the LCRR with respect to the timeframe
in which an entity must replace an entity-owned LSL
when a customer elects to replace the customer-owned
LSL. PWSA Comments at 15, 19.

CAUSE-PA and GHHI note that they appreciate the
Commission’s prohibition on partial LSLRs. CAUSE-PA
and GHHI Comments at 2.

Aqua agrees that partial LSLRs should be discouraged
and should be replaced wherever they are found. How-
ever, Aqua reiterates that terminating service will create
difficulties for entities implementing their LSLR Pro-
grams. Aqua Comments at 16.

b. Reply Comments on § 65.62.

PWSA agrees with the OCA that there should be an
exception to the prohibition on partial LSLRs for emer-
gencies, landlord tenant situations, and “tangled titles,”
and also agrees that Section 65.62(d) goes too far by
requiring an entity that becomes aware that a customer
is currently taking service under a partial LSL to termi-
nate service in all instances. PWSA suggests that the
regulations permit each entity to submit a proposal
regarding partial replacements that would include cir-
cumstances in which it believes partial replacement could
be justified and the steps it would be willing to take to
mitigate potential health risks caused by the partials.
PWSA encourages the Commission to grandfather preex-
isting policies that address landlord tenant situation and
tangled titles. PWSA Reply Comments at 5-6.

c. IRRC Comments on § 65.62.

The IRRC notes that a stakeholder asserts that there is
some confusion as to when an entity’s obligation to
replace a LSL is triggered and that it appears that an
entity is required to replace its portion of the LSL within
a certain time period if the customer provides notice to
the entity that it will be replacing the customer-owned
portion. The IRRC also notes that the stakeholder indi-
cates that this could be problematic if the entity has not
yet developed economies of scale in a particular area, or if
such requirements would unreasonably burden the enti-
ty’s prioritized replacements and schedule. The IRRC
asks the PUC to clarify this provision or explain the
reasonableness of the fiscal impacts. Additionally, the
IRRC notes that stakeholders express concerns over
termination provisions if a customer refuses or fails to
accept a LSLR, particularly with respect to landlord-
tenant and tangled title scenarios. The IRRC asks the
Commission to ensure protection of the public health,
safety and welfare. IRRC Comments at 8-9.

d. Disposition on § 65.62.

Section 65.62(a) will require an entity to replace an
entity-owned LSL concurrent with replacement of a
customer-owned LSLs when a customer or property
owner, if the customer is not the property owner, elects to
replace a customer-owned LSL. This requirement is nec-
essary to avoid partial LSLRs, which, as explained ear-
lier, pose a danger to the public health. With regard to
the OCA’s concerns about economies of scale, the
timeframes for replacement in Section 65.62(a)(1) and
65.62(a)(2) will allow an entity to coordinate other LSLRs
in the area to create cost efficiencies, if necessary. Also, as
noted regarding Section 65.58(d) above, customer-initiated
LSLRs under Section 65.62(a) will only be eligible for
reimbursement under Section 65.58(d) if the customer-
owned LSL is replaced within one year before or from
LSLR Project Commencement and is within a LSLR
Project Area. See supra, p. 53. Any potential reductions in
cost efficiencies for an entity related to a customer-
initiated LSLR will be offset, in part, by the customer or
property owner bearing the cost of replacement of the
customer-owned LSL when a LSLR is not eligible for
reimbursement.
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We disagree with PWSA that the timeframes for replac-
ing an entity-owned LSL in this situation should align
with the LCRR. The timeframes in the LCRR pertain to
situations where simultaneous replacement cannot be
conducted. Here, we will require the entity to coordinate
with the customer or property owner so that the entity’s
LSLR occurs at the same time as the customer or
property owner’s LSLR. The timeframes we provide will
be the period in which the simultaneous replacement
must occur. Thus, while we state in proposed Section
65.62(a) that replacement must be concurrent, we will
revise Sections 65.62(a)(1) and 65.62(a)(2) to reiterate the
same for purposes of clarity.

Additionally, we will make changes throughout Section
65.62 to specify where we refer to a customer versus a
property owner. As it pertains to the OCA and PWSA’s
concerns about landlord-tenant situations, as noted ear-
lier, in Section 65.58(c) addressing partial LSLR tariff
provisions, we will allow an entity to propose in its tariff
language specifying the entity’s process to address re-
placement of a customer-owned LSL to avoid termination
of service when a property owner who is not the customer
is nonresponsive to the entity’s offer to replace a
customer-owned LSL. Such language will specify how the
entity intends to address replacements of customer-owned
LSLs in these situations to avoid termination resulting
from a partial LSLR.

Further, Section 65.62(d) will require an entity to
terminate service when it has reasonable evidence indi-
cating service by a partial LSLR that was installed after
the effective date of the Section by a customer or property
owner, if the customer is not the property owner. Thus,
termination will not be required for preexisting partial
LSLRs installed by a customer or property owner. We
note that, in cases where a partial LSLR was completed
by a customer or property owner long before the effective
date of this Section, the immediate harm resulting from a
partial LSLR appears to have passed. Moreover, we will
revise Section 65.58(d) to specify an entity is required to
terminate service pursuant to the terms of the entity’s
tariff, unless otherwise directed by the Commission. We
remind entities that, to resolve concerns regarding termi-
nations, they may petition the Commission for a waiver of
the termination requirements under 52 Pa. Code § 5.43.

Finally, with respect to the OCA’s questions regarding
Section 65.62(e), we note that this Section will require the
entity-owned and customer-owned LSLs to both be re-
placed when an entity is conducting replacements for
purposes of a DEP directive due to an action level
exceedance. Thus, this requirement is consistent with the
prohibition on partial LSLRs. We also note that we will
change the reference to DEP’s regulations in this Section
to 25 Pa. Code Chapter 29, Subchapter K, which relates
to lead and copper, generally. While 25 Pa. Code
§ 109.1102 relates to action levels specifically, we find
that citing Subchapter K generally is appropriate to
ensure that our regulations are inclusive of all DEP
regulations relating to action levels.

B. Damaged Wastewater Service Laterals

In order to implement the DWSL provisions of Act 120,
we proposed to create a new Chapter 66 addressing
wastewater service. We also proposed to divide Chapter
66 into two subchapters. We suggested that the first
subchapter be set aside for wastewater service generally,
while the subsequent subchapter address DWSLs alone.
The stakeholders do not object to this approach, and the
Commission continues to find that it is appropriate to
create a new Chapter for wastewater regulations with a

separate subchapter for DWSL provisions. Thus,
Subchapter A, Service Generally, will establish wastewa-
ter service regulations and Subchapter B, Lead Service
Line Replacements, will establish DWSL regulations at
52 Pa. Code §§ 66.31—66.42.

1. § 66.31. Purpose.

In the NOPR, we proposed that Section 66.31 would set
forth the purpose of Subchapter B, that is, to implement
Act 120 governing the standard under which an entity, as
defined in Section 66.32, may seek to replace, rehabili-
tate, or repair DWSLs and recover associated costs. We
explained that Subchapter B would encompass the pro-
posed program for optional replacement, rehabilitation,
and/or repair of DWSLs (DWSL Program). The stakehold-
ers do not offer substantive comments regarding Section
66.31. The IRRC also does not offer comments on this
Section. We note that we will replace the term “jurisdic-
tional wastewater utilities” in Section 66.31 with “an
entity,” as defined in Section 66.32, to be consistent with
the remainder of the regulations. We note that this
revision is based on the Law Bureau’s response to the
OAG’s tolling memorandum.

2. § 66.32. Definitions.

In the NOPR, we explained that Section 66.32 would
set forth definitions pertinent to the regulation of DWSL
Replacements. We defined “DWSL,” explained the mean-
ing of “DWSL Replacement,” and distinguished a “DWSL
Program” from a “DWSL Plan.” Among other things, we
defined the term “entity,” which encompasses (1) a public
utility as defined in 66 Pa.C.S. § 102 that provides
wastewater service, (2) a municipal corporation as defined
in 66 Pa.C.S. § 102 that provides wastewater service
beyond its corporate limits, and (3) an authority as
defined in 66 Pa.C.S. § 3201.15

a. Stakeholder Comments on § 66.32.

In its comments, the OCA claims that the definition of
“customer” may not fully capture who has the responsibil-
ity or ownership over a DWSL. The OCA argues that
there may be landlord-tenant situations or tangled title
situations where the customer of an entity may not be the
owner of a portion of the DWSL. OCA Comments at 14.

PWSA contends that the definition of “company’s ser-
vice lateral” and “customer’s service lateral” should in-
clude the standard ownership structure for municipal
utilities, wherein all laterals are owned and are the
responsibility of customer or property owners. In addition,
PWSA suggests that the definition of “DWSL” should be
modified to permit an Act 120 Plan to propose that an
entity may undertake to replace, at its expense, laterals
or portions of laterals in the public right-of-way where
the damaged lateral is or could become a health or safety
risk and where the cost of replacing the DWSL would be
prohibitive to the customer or property owner. PWSA
Comments at 22-23.

Aqua notes that it agrees with many of the Commis-
sion’s proposed definitions. Aqua suggests that a “custom-
er’s service lateral” should be defined as the lateral two
feet outside the exterior wall of the structure to clarify
“away from” in the definition. Aqua also suggests chang-
ing “area” to “defect” in the definition of “DWSL” to clarify
that it is the defects in the DWSL that cause impair-
ments to the lateral. Aqua Comments at 16-17.

15 For purposes of Section B of the “Discussion” pertaining to the DWSL Replace-
ment provisions of this rulemaking, “entity” has the same meaning as it does in
revised Section 66.32, which is explained herein.
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b. Reply Comments on § 66.32.

In its reply comments, the OCA notes that there may
be discrepancies in how entities define the customer-
owned portion of the service lateral. The OCA suggests
that it may be more appropriate to allow each entity to
define the term in a way that best suits the entity and its
service territory. OCA Reply Comments at 8.

c¢. IRRC Comments on § 66.32.

The IRRC notes that a stakeholder questions whether
the definition of “customer” adequately captures who has
the responsibility or ownership over the DWSL in the
case of a landlord-tenant or tangled title situation. The
IRRC requests that the Commission clarify the term or
explain how the definition protects the public health,
safety and welfare. With regard to the definition of
“company’s service lateral” and “customer’s service lat-
eral,” the IRRC notes that a stakeholder states that all
laterals in its service territory are owned and are the
responsibility of the customer or property owner. The
IRRC also notes that another stakeholder indicates that
it may be more appropriate to allow each entity to define
this term in a way that best suits them. The IRRC asks
the Commission to explain why these definitions are
reasonable and how they protect the public health, safety,
and welfare. Further, the IRRC notes that a stakeholder
asserts that replacement efforts should focus on situa-
tions where portions of private laterals in the public
right-of-way fail or are damaged, which do not necessarily
create inflow and infiltration issues. The IRRC also asks
the Commission to explain how the definition of “DWSL”
protects the public health, safety, and welfare. IRRC
Comments at 10.

d. Disposition on § 66.32.

First, for purposes of clarity and consistency through-
out this regulation, we will rename “company’s service
lateral” as “entity’s service lateral.” We will also revise the
proposed definition of “customer” to refer to “[a] party
contracting with an entity for service,” replacing “public
utility” in the definition with “entity.” In response to the
OCA’s concern about whether the definition of “customer”
adequately captures the party with responsibility or
ownership of a DWSL in the case of a landlord-tenant or
tangled title situation, in later sections of Subchapter B,
as with the LSLR regulations, we will modify the pro-
posed DWSL regulations by specifying where we refer to
a customer versus a property owner and where we
reference both in some circumstances.

Next, we will adopt the recommendation of Aqua and
revise the proposed definition of “customer’s service lat-
eral” to reference “the portion of the service lateral owned
by the customer or property owner, if the customer is not
the property owner, most often extending from the curb,
property line or entity connection to a point 2 feet from
the exterior face of the foundation of the structure.”
Similarly, we will revise the generic term “service lateral”
to reflect the same. While PWSA contends that the
definitions of “entity’s service lateral” and “customer’s
service lateral” should be modified to include an owner-
ship structure wherein all service laterals are owned by
and are the responsibility of a customer or property
owner, we note that, while this is not an uncommon
scenario, the proposed phrasing “most often” is sufficient
to recognize the varying ownership dynamics of wastewa-
ter service laterals. This language also addresses the
OCA’s reply comments about the discrepancies in how
entities may define the customer-owned portion of a
wastewater service lateral. We also note that this defini-

tion will not impact other definitions for similar terms
that entities may have in their tariffs. This definition is
only for determining what is a “customer’s service lateral”
for DWSLs. We will make a similar change to add the
phrase “most often” to the definition of “entity’s service
lateral.”

We reject PWSA’s suggestion that the proposed defini-
tion of “DWSL” be modified to permit an entity to
undertake replacement, more widely than we have de-
fined the scope, by replacing DWSLs pursuant to its own
DWSL Program. We conclude that the intent of Act 120 is
purpose driven, rather than supportive of a broad applica-
tion of unconditional replacement of any DWSL by enti-
ties, which would abdicate individual property owners of
the responsibility to maintain their service laterals in
functional condition. Thus, we will properly limit our
approval of DWSL Programs to where the purpose can be
specifically linked to the parameters of Section 66.33.
Moreover, we are not inclined to adopt Aqua’s proposed
revision that would change the word “area” in the defini-
tion of “DWSL” to “defect.” The word “area” is less
prescriptive than “defect” and is more appropriate to
achieving the goals outlined in Act 120. Thus, we main-
tain that the definition of “DWSL” proposed by the
Commission is reasonable and will adequately protect the
public health, safety, and welfare.

Regarding the term “DWSL Replacement,” we will
revise the proposed DWSL regulations generally to cor-
rect a typographical error where we referenced “DWSL
replacement,” rather than “DWSL Replacement.” We will
correct this error to clarify that we are referring to
“DWSL Replacement” as defined in Section 66.32. We will
also provide a definition for “DWSL Project Commence-
ment” for clarity and use this term in areas where we
previously referred to simply “commencement” or other
similar terms and phrases throughout the proposed
DWSL regulations.

Further, we will revise the proposed definition of
“entity.” We will use the language from 66 Pa.C.S. § 102,
with respect to wastewater to refer to “public utility” and
“municipal corporation.” We will also add a reference to
66 Pa.C.S. § 1501 with respect to “municipal corporation”
for clarity. This revision is based on the Law Bureau’s
response to the OAG’s tolling memorandum. In addition,
in the definition of “entity,” we will modify the citation for
“authority” to 66 Pa.C.S. § 3201(2), which references
wastewater service. These modifications will solidify the
meaning of “entity.”

3. § 66.33. DWSL Program parameters.

In the NOPR, we explained that Section 66.33 would
allow an entity to file a petition with the Commission for
approval of a DWSL Program to repair, rehabilitate, or
replace DWSLs under certain circumstances. We noted
that Act 120 mandates that an entity obtain prior
approval from the Commission for the replacement of
customer-owned DWSLs by filing a new tariff or supple-
ment to existing tariffs under 66 Pa.C.S. § 1308. See 66
Pa.C.S. § 1311(b)(2)(v). Additionally, we proposed to limit
approval of DWSL Programs to instances where the
purpose is linked to an entity’s efforts to address: (1)
excessive I&I causing, or which is reasonably expected
within the next five years to cause, a hydraulically
overloaded condition, wastewater overflows, and/or addi-
tional flow which is prudent for the entity to avoid; or (2)
other design or construction conditions causing, or which
are reasonably expected within the next five years to
cause, wastewater overflows.
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a. Stakeholder Comments on § 66.33.

In its comments,'® PWSA requests that the Commission
add an additional category of program to Section 66.33 in
which a damaged lateral is otherwise creating a public
health and/or safety hazard. Additionally, PWSA ex-
presses concern regarding modifying its LTIIP prior to
obtaining Commission approval of a DWSL Program.
PWSA suggests that Section 66.33(b) be modified to
permit an entity to file an amendment to its proposed
LTIIP after Commission approval of the DWSL Pro-
gram.'” PWSA Comments at 23-24.

Aqua agrees with the Commission that Act 120 should
not be used as a replacement for customer responsibility
to maintain and repair their wastewater service lateral.
Aqua also agrees that DWSL Replacements should be
linked to excessive inflow and infiltration that lead to
wastewater overflows. Additionally, Aqua states that it
would use a graduated approach, consistent with DEP
guidelines to improve its system where I&I was present
by removing I&I at its source. Aqua Comments at 8.

b. IRRC Comments on § 66.33.

The IRRC states that a stakeholder suggests a new
program for DWSLs that are creating a public health or
safety hazard. The IRRC also notes that a stakeholder
recommends adding an option for to permit an entity to
file an amendment to its approved LTIIP after the
Commission approves its DWSL Program. The IRRC asks
the Commission to revise this provision or explain how
retaining the proposed language protects the public
health, safety, and welfare. IRRC Comments at 10.

c. Disposition on § 66.33.

As stated in our disposition regarding Section 66.32,
the intent of Act 120 is purpose driven, rather than
supportive of a broad application of unconditional replace-
ment of any DWSL by entities, which would abdicate
individual property owners of the responsibility to main-
tain their service laterals in functional condition. Limit-
ing the parameters of DWSL Programs will not prohibit
an entity from petitioning the Commission, separately, to
institute a program that would allow the entity to replace
or repair service laterals that create a public health
and/or safety hazard to individual customers, but that
would not provide system-wide benefits. Our decision not
to expand the scope of a DWSL Program as requested by
PWSA is based on the scope and objectives of Act 120,
which is to address system-wide benefits. The cost recov-
ery mechanism for an entity to petition the Commission
to replace service laterals outside the scope of Act 120
may also differ from a Commission-approved DWSL
Program under the provisions of this subchapter. There-
fore, we will not revise Section 66.33 as suggested by
PWSA. We agree with Aqua that the proposed parameters
of a DWSL Program are sufficiently limited to accomplish
the purpose of Act 120.

Moreover, in Section 66.33(a), we will remove an errant
“or both” that appeared in our NOPR. We will also revise
proposed Section 66.33(b)(1) to move the words “to cause.”
This will make Sections 66.33(b)(1) and 66.33(b)(2) consis-
tent.

4. § 66.34. Petitioning the Commission for a DWSL
Program.

In the NOPR, we explained that Section 66.34 would
effectuate the mandate of Act 120 that an entity electing

16 We address only the stakeholders’ comments and the IRRC’s comments here as no
stakeholders filed reply comments regarding Section 66.33.

We note that this comment appears to relate to PWSA’s comments regarding

Section 66.34. Accordingly, we address this comment in the “Disposition on § 66.34.”

to have a DWSL Program shall obtain prior approval
from the Commission for the replacement of customer-
owned DWSLs by filing a new tariff or tariff supplement
to its existing tariff under 66 Pa.C.S. § 1311(b)(2)(v). We
noted that an entity’s DWSL Program petition would vary
based on whether the entity has a LTIIP.

a. Stakeholder Comments on § 66.34.

In its comments,'® the OCA notes that Section 121.5 of
the Commission’s existing regulations requires an entity
to file a separate petition for major modifications to an
existing LTIIP. The OCA argues that entities should use
existing procedures for LTIIPs and suggests that the
Commission make it clear that the DWSL Program filing
does not trigger or inhibit the existing LTIIP review
process. OCA Comments at 14.

PWSA recommends that Section 66.34(b) be revised to
read that “[a]ln entity that has a Commission-approved
LTIIP may include with its DWSL Program petition a
modified LTIIP containing a DWSL Plan as a separate
and distinct component of the entity’s LTIIP or may file
for an amendment to its LTIIP after its DWSL Program
petition is approved by the Commission.” PWSA Com-
ments at 24.

Aqua notes that it agrees with the Commission and has
no substantive comments regarding Section 66.34. Aqua
Comments at 18.

b. IRRC Comments on § 66.34.

The IRRC notes that a stakeholder again asks for the
opportunity to file for an amendment to its LTIIP after its
DWSL Program petition is approved. The IRRC questions
whether the Commission intends to limit opportunities
for modifications and asks the Commission to clarify the
final regulation or explain the reasonableness of this
requirement. IRRC Comments at 10.

c. Disposition § 66.34.

As with the LSLR regulations, we note here that we do
not intend to change existing LTIIP modification proce-
dures. For an entity that has a Commission-approved
LTIIP, a DWSL Plan is intended to be a separate and
distinct component of the LTIIP. Thus, we reject PWSA’s
requested revision, which would make the filing of a
modified LTIIP containing a DWSL Plan optional when
an entity files a DWSL Program petition. A DWSL Plan
may result in a “major modification” if the DWSL Plan
filing meets the criteria in 52 Pa.Code § 121.2. In
response to the IRRC’s inquiry as to whether the Com-
mission intends to limit opportunities for modification, we
do. We take this action to account for the fact that such
modifications generally impact customer rates, which may
be reasonable, but should also be approached cautiously.

Further, with respect to proposed Section 66.34(a), we
will make a ministerial revision to reference Section
66.35(a), which sets forth the DWSL Program require-
ments. This revision is intended to clarify that an entity’s
DWSL Program petition should be filed in accordance
with the requirements of Section 66.35(a).

5. § 66.35. DWSL Program requirements.

In the NOPR, we stated that Section 66.35 would set
forth the primary components of a DWSL Program, which
include: (1) a DWSL Plan; (2) a pro forma tariff or tariff
supplement containing proposed changes necessary to
implement the entity’s DWSL Program; and (3) other
information required for filings under 66 Pa.C.S. § 1308,

18 We address only the stakeholders’ comments and the IRRC’s comments here as no
stakeholders filed reply comments regarding Section 66.34.
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including statements as required by 52 Pa. Code
§ 53.52(a). We also identified the approval process that
would follow submission of a DWSL Program. We pro-
posed that a final Commission Order direct the resubmis-
sion of the entity’s pro forma tariff or tariff supplement
pursuant to 66 Pa.C.S. § 1308 and that, after
Commission-approval, an entity’s DWSL Program would
be reviewed in base rate cases.

a. Stakeholder Comments on § 66.35.

In its comments,'® the OCA agrees that an entity’s
DWSL Program should be subject to review during base
rate cases, but notes that there may be circumstances
where changes need to be made outside of a base rate
proceeding. The OCA suggests replacing “shall” with
“may” when stating that “[aln entity shall submit any
modification to the DWSL Program for review with its
base rate case.” OCA Comments at 5.

Aqua’s disagreements with respect to Section 66.35 are
similar to its disagreements regarding Section 65.55.
Aqua does not believe that the DWSL Program “must” be
reviewed in each base rate case and recommends that the
language in Section 65.35(c) be changed to “may.” In
addition, because the proposed regulations already re-
quire periodic review under Section 66.37, Aqua believes
that making this provision permissive will allow flexibil-
ity when an entity’s DWSL Program does not require
review in each base rate case. Aqua also disagrees that
modifications to an entity’s DWSL Program may only be
done during a base rate case. Aqua notes that, if an entity
is not permitted to petition to modify its DWSL Program
when modifications are necessary, waiting for the next
base rate case would unnecessarily delay the replacement
of damaged laterals in an entity’s system. Aqua Com-
ments at 18-19.

b. Reply Comments on § 66.35.

PWSA agrees that Aqua’s proposed changes to Section
66.35 would provide appropriate flexibility so that an
entity’s DWSL Program may, but is not required to, be
reviewed in each base rate case. PWSA also supports
Aqua’s position that an entity should be permitted to
petition the Commission outside of a base rate case for
modifications to its DWSL Program. PWSA Reply Com-
ments at 6.

c. Disposition on § 66.35.

We agree with the OCA, Aqua, and PWSA that DWSL
Programs may be reviewed in base rates cases, but
should not be required to be reviewed at that time.
Accordingly, we will revise proposed Section 66.35(c) to
reflect that an entity’s DWSL Program “may” be subject
to review in future base rate cases.

Further, while an entity will be permitted to modify its
DWSL Plan outside the context of a base rate case, a base
rate case is the most appropriate vehicle for review and
modification of an entity’s DWSL Program. Changes to an
DWSL Program are expected to occur less frequently than
changes to a DWSL Plan since the DWSL Program
involves the “what” and the DWSL Plan involves the
“how.” Also, 66 Pa.C.S. § 1311(b)(2)(v) requires Commis-
sion approval of tariff provisions regarding DWSL Re-
placements. The DWSL Program involves the entity’s
tariff, which is typically subject to review in base rate
cases where any party may call into question tariff
provisions. Thus, DWSL Program changes should be
limited to base rate cases. In case-by-case situations

19 We address only the stakeholders’ comments and reply comments here as the
IRRC does not offer comments on Section 66.35.

where an entity requires changes to a DWSL Program
outside of a base rate case, the entity may petition the
Commission for a waiver under 52 Pa. Code § 5.43.

6. § 66.36. DWSL Plan requirements.

In the NOPR, we explained that Section 66.36 would
outline the two main components of a DWSL Plan:
planning and replacements; and communications, out-
reach, and education. For example, we noted that Section
66.36(a) would establish the minimum requirements for
the portion of a DWSL Plan that addresses the planning
and replacements, including the projected annual invest-
ment in DWSL Replacements with an explanation of the
anticipated sources of financing, the standard to be used
to determine whether a customer’s service lateral is
damaged and is impacting the entity’s system, the priori-
tization criteria considered by the entity in developing its
DWSL Replacement schedule, and the processes and
procedures to be followed based upon a customer’s accep-
tance or refusal of a DWSL replacement. We also noted
that Section 66.36(b) would require an entity to outline
the communications, outreach, and education steps it will
take to ensure customers are educated about the impact
of DWSLs and the entity’s plan to address DWSL Re-
placements.

a. Stakeholder Comments on § 66.36.

The OCA’s comments®® focus on communications and
outreach. The OCA’s notes that its recommendation for
Section 66.36 mirrors in part its recommendation for
Section 65.57 addressing LSLRs. Thus, the OCA suggests
that property owners be notified of DWSL Replacements.
OCA Comments at 15.

Regarding planning and replacements, PWSA states
that it has the technical capability to provide a graphic
depiction of the private sewer lateral to be replaced but
does not prepare bearing angles, distances or metes and
bounds; these would result in PWSA incurring additional
costs. PWSA recommends that 66.36(a)(4) be revised to
require one or the other. With regard to Section
66.36(a)(6), PWSA believes that improving public health
and safety should be added as an alternative benefits
analysis. PWSA notes that preparing a net present value
study can be costly and time consuming and urges the
Commission to add a provision that permits an entity to
describe the costs and benefits on a qualitative basis and
provide cost reductions when readily available. In addi-
tion, as it pertains to communications and outreach,
PWSA claims that Section 66.36(b)(1)(iv) should be re-
vised to accommodate the fact that, in its service terri-
tory, the customer owns the entire lateral to the main.
PWSA Comments at 24—26.

With regard to planning and replacements, Aqua notes
that identifying DWSLs is a much different and more
difficult task than identifying LSLs. Aqua states that
repairing DWSLs is usually the last step in a concerted
effort to investigate a system with hydraulic overloading
and wastewater overflow issues. Aqua recited the steps it
takes to identify damaged wastewater laterals and noted
that its DWSL Plan would need to be updated to reflect
its investigative work. For customer acceptance or re-
fusal, Aqua notes that it would follow the same proce-
dures it uses for LSLRs. Similar to LSLRs, Aqua would
dedicate the wastewater lateral back to the customer
upon completion of the project. Customer refusals would
be noted in Aqua’s customer information system. In terms
of communications and outreach, Aqua agrees that enti-

20 We address only the stakeholders’ comments and reply comments here as the
IRRC does not offer comments on Section 66.36.
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ties should develop information regarding DWSLs that
can be put on their websites. Aqua disagrees, however,
that as-built drawings should be provided to customers.
Aqua states that it would not be in possession of as-built
drawing and cites security issues as a concern as well.
Aqua also disagrees that an online tool should be set up
to determine if a customer has a DWSL. Aqua asserts the
tool is unnecessary because it will communicate directly
with the customer when it detects a DWSL. Aqua Com-
ments at 19—21.

b. Reply Comments on § 66.36.

In its reply comments, PWSA agrees with Aqua that an
online tool for customers to determine whether records
reflect that a property of record has a DWSL would not
be helpful as customers will be notified by the entity.
PWSA Reply Comments at 7.

c. Disposition on § 66.36.

Generally, we note that, similar to the dynamic of the
LSLR regulations, DWSL Programs and DWSL Plans will
be separate components of the DWSL regulations. There-
fore, to the extent that stakeholders suggest we combine
the provisions proposed in Section 66.35 with those in
Section 66.36, we disagree. Section 66.35 properly ad-
dresses DWSL Programs, while Section 66.36 addresses
DWSL Plans.

Moreover, throughout Section 66.36, we will clarify
references to “customer” to address concerns raised by the
OCA. Since “customer” refers to a person contracting with
an entity for service, there may be situations in which the
customer is not the property owner and cannot legally
authorize a DWSL Replacement. The modifications to
language referring to “customers” in Section 66.36 will
address these situations by ensuring that the customer or
property owner, if the customer is not the property owner,
authorizes the DWSL Replacement. Additionally, the
Commission will account for instances in which both the
customer and the property owner, if the customer is not
the property owner, should receive information regarding
DWSL Replacements since the customer’s service will be
impacted by the DWSL Replacement and the property
owner’s asset will be impacted by the DWSL Replace-
ment.

In this regard, as it pertains to planning and replace-
ments, we will add a provision to require the entity to
identify its processes and procedures to obtain acceptance
of a DWSL Replacement prior to DWSL Project Com-
mencement if the customer is the property owner, and the
entity’s processes and procedures to obtain acceptance
prior to DWSL Project Commencement if the customer is
not the property owner. This provision mirrors Section
65.56(b)(5) of the LSLR regulations. We note that the
addition of this provision will impact the numbering of
proposed Sections 66.36(a)(9) and 66.36(a)(10).

Additionally, we decline to adopt PWSA’s suggestion
that Section 66.36(a)(4) be revised to require either a
graphic depiction of the private sewer lateral or the
bearing angles and distances or metes and bounds, rather
than both. Class A public utilities and municipal corpora-
tions, using Geographic Information Systems (GIS) or
other computer-aided tools, are sophisticated and can
readily collect and provide both through available data
properties; this can be achieved with minimal effort and
at a reasonable cost. As addressed in our dispositions of
Section 66.32 and Section 66.33, we will reject PWSA’s
proposed revisions to Section 66.36(a)(6) to add improving
public health and safety as an alternative benefits analy-
sis. Our decision is based on the scope of Act 120 and its

objectives, which are to address system-wide functionality.
Similarly, we find that requiring an estimate of the net
present value of an entity’s future reduced and/or in-
creased costs associated with DWSL Replacements identi-
fied in a DWSL Plan is prudent. Thus, we will not revise
proposed Section 66.36(a)(7) as requested by PWSA.

We will, however, revise proposed Section 66.36(a)(9),
which is now Section 66.36(a)(10), to clarify, as we did in
the LSLR regulations, that the phrase “within 1 year of
commencement” refers to “1 year from DWSL Project
Commencement” here, where we are dealing with a
customer or property owner’s refusal to accept an entity’s
offer to replace a DWSL and the impact on reimburse-
ment. In this context, it would not be possible for refusal
to occur one year before DWSL Project Commencement
since the entity would not yet have made the offer at that
time.

Further, regarding the communications, outreach, and
education provisions proposed in Section 66.36(b), we note
that we will not limit the applicability of these provisions
to certain customers or property owners. All customers or
property owners should receive information regarding
DWSLs given that anyone in an entity’s wastewater
system could have an existing DWSL or may have DWSL
at some point in the future. It is important that entities
communicate widely regarding the harmful effects of
DWSLs and the entity’s plan to address DWSL Replace-
ments.

Based on Aqua’s comment that it would not be in
possession of as-built drawings, we agree that the re-
quirement proposed in Section 66.36(b)(1)(iv) should be
modified. The proposed requirement would mean that at
least some entities would need to survey a property to
prepare new as-built drawings for each customer or
property owner’s sewer lateral upon a DWSL Replace-
ment. The preparation of each new as-built drawing will
result in additional costs, time, and resources. To avoid
the potential delay of DWSL Replacement and associated
increased costs, we will only require an entity to provide
as-built drawings for each customer or property owner’s
sewer lateral if the as-built drawings are already avail-
able to the entity. When possible, the customer or prop-
erty owner should possess this information to avoid
damaging service laterals that have been replaced by an
entity. Further, we will revise this Section to reflect that
the “relevant documents” to be provided by the entity
include documents associated with the DWSL Replace-
ment and appurtenances, including product manuals,
specification sheets, and manufacturer brochures.

Finally, as it pertains to Section 66.36(b)(3)(i), we will
make a minor change to require that the secure online
tool used to determine reimbursement eligibility must
also include information regarding the reimbursement
requirements.  Additionally, regarding  Section
66.36(b)(3)(ii), we do not agree with Aqua and PWSA that
the online tool that will be used to determine whether
records reflect that a property has a DWSL is unneces-
sary. Rather, the tools on an entity’s website to assist
with whether a property has a DWSL will be important
for the public in terms of information and education. We
also note that such tools do not need to be secure. Thus,
we will remove “secure” from Section 66.36(b)(3)(ii) to
provide sufficient public information.

7. § 66.37. Periodic review of DWSL Plan.

In the NOPR, we noted that proposed Section 66.37
would require an entity to update its DWSL Plan at least
once every five years after initial approval of the DWSL
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Plan. We proposed that the Commission would review the
DWSL Plan of an entity with a LTIIP as part of the
typical LTIIP review and renewal process and would
review other DWSL Plans using a similar periodic review
outside of the LTIIP process.

a. Stakeholder Comments on § 66.37.

In its comments,?! the OCA notes that reviewing the
DWSL Plan periodically will ensure that it continues to
be sufficient to maintain efficient, safe, adequate, reliable,
and reasonable service. In addition, the OCA states that
DWSL Plan review should be incorporated in the LTIIP
review process and argues that review should only occur
every five years if an entity does not have a LTIIP. The
OCA asks the Commission to clarify that Section 66.37
does not inhibit the scope of review of the DWSL Program
during base rates cases. OCA Comments at 15.

Aqua agrees that the DWSL should be reviewed during
the periodic review of the LTIIP. Aqua has no other
comments on Section 66.37. Aqua Comments at 21.

b. Reply Comments on § 66.37.

In response to the OCA’s proposal, PWSA encourages
the Commission to clarify that parties cannot relitigate
issues decided by the Commission in its initial approval
of an entity’s DWSL Plan or in the periodic review
process. PWSA Reply Comments at 7.

c. Disposition on § 66.37.

We agree with the OCA that existing LTIIP procedures
should not be changed. As noted earlier, a DWSL Plan
could constitute a “major modification” if the DWSL Plan
filing meets the criteria indicated in 52 Pa. Code § 121.2.
Additionally, regarding the OCA’s concerns about limiting
the scope of review of the DWSL Program during base
rate cases, we note that, as with the LSLR regulations at
Section 65.57, Section 66.37 similarly will not limit the
scope of the issues that may be raised. Section 66.37
addresses only the items to be considered as part of the
periodic review under Chapter 66.

8. § 66.38. Pro forma tariff or tariff supplement re-
quirements.

In the NOPR, we stated that proposed Section 66.38
would outline the minimum requirements, in addition to
proposed changes necessary to implement a DWSL Pro-
gram, that must be contained in an entity’s pro forma
tariff or tariff supplement, including: DWSL Program
annual cap; service line demarcation; frequency of DWSL
Replacements; reimbursement, and warranty. For ex-
ample, we noted that Section 66.38(a) would require an
entity’s tariff or tariff supplement to include a cap on
customer-owned DWSLs replaced annually. See 66
Pa.C.S. § 1311(b)(2)(vi). We also noted that Section
66.38(b) would require clear demarcation between
customer-owned and entity-owned service laterals. In
addition, we explained that Section 66.38(c) would limit
the frequency of DWSL Replacements in order to ensure
that costs will be reasonably and prudently incurred, and
benefit and improve system reliability, efficiency, and
service quality in problem areas. We also explained that
Section 66.38(d) would require an entity to offer reim-
bursements to eligible customers who have replaced,
rehabilitated, or repaired DWSLs within one year of
commencement of the entity’s DWSL Project within a
DWSL Project Area. See 66 Pa.C.S. § 1311(b)(2)(vii)(B).
Further, we addressed warranty provisions in Section
66.38(e). See 66 Pa.C.S. § 1311(b)(2)(vii)(A).

21'We address only the stakeholders’ comments and reply comments here as the
IRRC does not offer comments on Section 66.37.

a. Stakeholder Comments on § 66.38.

PWSA’s comments focus on service line demarcation
and Section 66.38(b). Once again, PWSA notes that, like
most municipal utilities, it does not own any portion of
the sewer lateral. Therefore, PWSA argues that Section
66.38(b)(2) should be modified with respect to perfecting
an entity’s ownership of the portion of the service lateral
in the then-existing right-of-way. Noting that the Com-
mission has established that a refusal to accept an
entity’s offer to replace a private LSL should result in the
termination of water service at a property, PWSA sug-
gests that, in instances in which a DWSL Replacement is
to alleviate public health and safety risks, the Commis-
sion should consider a similar rule, i.e., refusal to accept
an offer of a cost-free replacement should result in
termination of water service. PWSA Comments at 26-27.

Aqua begins its comments by addressing the DWSL
Program annual cap in Section 66.38(a). Aqua explains
that as an entity completes an investigation of its system
or sewershed, the entity can provide more accurate
numbers on how many laterals need to be replaced. Aqua
cautioned that this number will be fluid and will fluctu-
ate based upon the number of investigations and the
timing of results. Aqua Comments at 22.

Next, with regard to service line demarcation, Aqua
submits that its tariff clearly defines a “company service
lateral” and a “customer service lateral.” Aqua argues that
those definitions provide clear demarcation of ownership
between company-owned and customer-owned service
lines. Aqua asks the Commission to adopt definitions for
“company service line” and “customer service lateral” in
which the service line will end two feet outside the
exterior wall of a customer’s structure. Aqua Comments
at 22.

As it pertains to the frequency of DWSL Replacements,
Aqua notes that it agrees with the Commission’s proposed
regulations at Section 66.38(c). Aqua agrees that DWSLs
should not be eligible for more than one replacement
during the time of the average service life established in
the entity’s most recent base rate case. Aqua notes that
wastewater utilities are not required to file service life
studies. In addition, Aqua proposes that Section 66.38(c)
apply going forward as of the effective date of the
regulations since entities may not have accurate records
of replaced customer side service lines. Aqua Comments
at 22-23.

With respect to reimbursements, Aqua agrees that an
entity’s tariff should explain reimbursement conditions as
set forth in Section 66.38(d). Similar to its position on
LSL reimbursements, Aqua disagrees with the proposed
reimbursement amount. Aqua proposes that the language
be changed to reflect that customers would be eligible for
reimbursement at the lower of the customer’s actual cost
or what the entity would have incurred to perform the
replacement. Aqua Comments at 23.

Finally, regarding warranty, Aqua proposes language
that clarifies that if a customer replaces its DWSL
outside of the entity’s replacement program and seeks
reimbursement from the entity, the two-year warranty
will not apply to that service line. Aqua also asserts that
an entity should not be required to provide a warranty for
work that was not done by the entity or the entity’s
contractors. Aqua proposed similar language in Section
66.36(a)(9)(i1). Aqua believes that this language should
encourage customers to seek replacements under an
entity’s replacement program. Aqua Comments at 23.
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b. Reply Comments on § 66.38.

In its reply comments, the OCA disagrees with PWSA’s
recommendation that an entity should terminate water
service if a customer refuses replacement of a DWSL. The
OCA agrees with Aqua’s comments regarding Section
66.39(b)(12) that termination of water service due to
wastewater issues is complicated, particularly when each
service is provided by different entities. The OCA argues
that termination of water service for non-payment for
wastewater service is a very different circumstance than
terminating a customer for refusing a DWSL Replace-
ment. Thus, the OCA states that there should be strict
limitations in place depending on the type of replacement
program and the degree of risk of public harm. Addition-
ally, the OCA disagrees with Aqua’s recommendation
regarding reimbursements. The OCA states that the
Commission’s proposed language is appropriate. OCA
Reply Comments at 9-10; see also Aqua Comments at 25.

PWSA agrees with Aqua’s proposed language to change
the Commission’s proposed customer reimbursement
amount in Section 66.38(d). PWSA also supports Aqua’s
proposed clarification that if a customer replaces a cus-
tomer side DWSL outside of the entity’s replacement
program and seeks reimbursement, that the entity is not
required to provide a warranty for the replacement.
PWSA Reply Comments at 7-8.

¢. IRRC Comments on § 66.38.

The IRRC states that a stakeholder raises the issue of
whether a customer should be able to refuse to accept an
offer to replace a private wastewater lateral where the
reason for the replacement is to reduce or eliminate a
public health or safety risk. The IRRC also states that the
stakeholder suggests revising the final regulation similar
to the termination language related to water service. The
IRRC, however, again notes concerns related to the
impacts of termination language and the potential for
public harm. The IRRC asks the Commission to explain
how this provision protects the public health, safety, and
welfare. IRRC Comments at 10-11.

d. Disposition on § 66.38.

As an initial matter, we will revise proposed Section
66.38(a), which addresses DWSL Program annual caps,
by removing the word “maximum” as it is redundant.
Thus, the DWSL Program annual cap will be a “cap on
the maximum number of DWSL Replacements that can
be completed annually.” In alignment with the Commis-
sion’s reasoning for the LSLR Program annual cap, we
note that there is will not be a specified monetary value
for the DWSL Program annual cap in the regulations.
Rather, an entity will be responsible for establishing a
prudent budget for DWSL Replacements based on the
number of DWSLs that the entity can replace annually
under the cap. Section 66.38(a) is consistent with Section
66.38(d)(2), which addresses the protocol for reimburse-
ments when the entity exceeds its “annual budgeted cap
on the number of DWSL Replacements.”

Regarding proposed Section 66.38(b) and service line
demarcation, as stated in our disposition of Section 66.32,
we will revise the definition of “customer’s service lateral”
as requested by Aqua. As noted above, the definition is
only intended to determine what is a “customer’s service
lateral” in terms of an entity’s DWSL Program, not other
aspects of an entity’s tariff. Additionally, we will revise
Section 66.38(b)(2) to clarify an entity’s requirements for
perfecting ownership of the portion of a service line
located within a then-existing right-of-way. The entity
shall resolve ownership conflicts in accordance with its

Commission-approved tariff. We note that, if no conflict
exists, as may be the case for entities that do not own any
portion of the sewer lateral, then ownership has been
perfected.

Additionally, we reject PWSA’s suggestion that we
include in the regulations a rule providing that refusal to
accept an entity’s offer of a DWSL Replacement will
result in the termination of water service. We agree with
the OCA and Aqua that termination of water service due
to wastewater issues is complex in light of the fact that
each service may be provided by different entities. As the
OCA notes, termination of water service for non-payment
for wastewater service is a very different circumstance
than terminating service for refusing a DWSL Replace-
ment. Accordingly, the Commission finds that refusals of
DWSL Replacements should be handled on a case-by-case
basis. Thus, the Commission’s determination to decline to
adopt a blanket rule tying DWSL Replacement refusals to
water service termination is in the public interest.

With regard to proposed Section 66.38(c) addressing the
frequency of DWSL Replacements, we will not make
modifications to the regulations to address Aqua’s sugges-
tion that Section 66.38(c) apply on a going forward basis
as of the effective date of our final regulations since that
application is inherent in the adoption of our regulations.

Moreover, throughout Section 66.38(d) regarding reim-
bursements, we will clarify references to “customer” as we
did in Section 66.36 to properly refer to customers versus
property owners. Similar to Section 65.58(d) of the LSLR
regulations, Section 66.38(d) will require reimbursement
to all eligible customers or property owners, if the
customer is not the property owner, who replace their
DWSL within one year of DWSL Project Commencement.
As noted in Section 66.32, the term “DWSL Project
Commencement” refers to the installation of the first
DWSL Replacement within a DWSL Project Area. Thus,
under Section 66.38(d), a DWSL Replacement eligible for
reimbursement must be within a DWSL Project Area.
Section 66.38(d) is intended to encompass all eligible
customers or property owners, including, as noted in
Section 66.36(a)(10)(ii), those that refuse an entity’s offer
to replace their DWSL and later replaced the DWSL
within the requisite timeframe. For such customer or
property owners, replacement must occur within one year
from DWSL Project Commencement in order to be eligible
for reimbursement as earlier replacement would not be
possible given that refusal cannot occur before DWSL
Project Commencement. See supra, p. 81.

Otherwise, we will revise proposed Section 66.38(d) to
specify that an entity shall provide a reimbursement to
an eligible customer or property owner, if the customer is
not the property owner, who replaced their DWSL “within
1 year of commencement,” meaning within “1 year before
or from DWSL Project Commencement.” This provision
mirrors the LSLR regulations at Section 65.58(d). We
again note that Act 120 broadly allows “reimbursement to
a customer who has replaced the customer’s lead water
service line. . .within one year of commencement of a
project.” 66 Pa.C.S. § 1311(b)(2)(vii)(B). Additionally, we
will eliminate proposed Section 66.38(d)(4) as this provi-
sion is repetitive of what is already set forth at the outset
of Section 66.38(d).

Regarding the amount of reimbursement, in proposed
Section 66.38(d)(1)(iii), the Commission properly limited
reimbursements to the customer’s actual cost. Restricting
the reimbursement amount beyond this would not provide
a meaningful reimbursement and may disincentivize cus-
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tomers from proceeding with replacements. As with LSLR
reimbursement, we decline to further limit the amount of
DWSL reimbursement.

In addition, we will revise the language of proposed
Section 66.38(d)(2) to specify that, notwithstanding the
DWSL Program annual cap set out in Section 66.38(a), an
entity shall provide reimbursements within the length of
time in Section 66.38(d)(1)(ii) to eligible customers. If the
reimbursement would cause the entity to exceed its
current annual cap under Section 66.38(a), the entity will
be required to increase its current annual cap by the
amount of the reimbursement and reduce its next annual
cap by the same amount. Like Section 65.58(d)(2), the
purpose of Section 66.38(d)(2) is to ensure that, if the
annual cap in an entity’s tariff, budgetary or otherwise,
would restrict the entity from providing a reimbursement
to an eligible customer, the entity shall nonetheless
provide the reimbursement to the customer and reduce
their next annual cap by the amount of reimbursement.
As with annual caps for LSLRs, we note that entities
should develop annual caps based on an expectation of
reimbursements, and that entities cannot use such caps
as a basis for rejecting reimbursement requests or delay-
ing reimbursement requests beyond the length of time
indicated in Section 66.38(d)(1)(ii).

With respect to proposed Section 66.38(e) regarding
warranty, we agree with PWSA and Aqua that the
warranty is only for DWSL Replacement work performed
by the entity or its contractor, and we will revise this
Section accordingly. Additionally, we disagree that the
warranty term in Section 66.38(e)(1) should be shortened.
A two-year warranty period is reasonable as it covers a
full freeze-and-thaw cycle, which may reveal any issues
with the DWSL Replacement. Further, regarding Section
66.38(e)(2), as noted earlier, “restoration of surfaces”
refers to excavations that have been backfilled and grade
that has been returned to level. Entities are generally not
responsible for replacing sidewalks, stone or asphalt
driveways, or landscaping outside of a right-of-way. The
warranty required by our regulation will not extend
beyond this.

9. § 66.39. DWSL Program Reports.

In the NOPR, we noted that Section 66.39 would
require that an entity with an approved DWSL Program
file an annual DWSL Program Report by March 1. We
also proposed that the DWSL Program Report would
include, among other things, the number of DWSLs
replaced, the length of DWSLs removed by pipe diameter,
and a breakdown of actual cost of each DWSL Replace-
ment.

a. Stakeholder Comments on § 66.39.

In its comments, PWSA states that it believes that the
proposed two-year time periods, both prior to and follow-
ing a DWSL Replacement, for monthly average flow and
the three-month maximum flow are excessive and recom-
mends that each be reduced to a minimum of six months.
PWSA believes that a longer period of time could be “cost
prohibitive.” PWSA asserts that it incurs approximately
$2,500 per meter for every month of flow monitoring it is
required to do. PWSA also provides that, in areas where a
DWSL is replaced due to public health and safety issues,
flow rates would more than likely not be observable.
PWSA Comments at 27-28.

Aqua agrees that certain information can be provided
in the AAOP related to DWSL Replacements. However,
Aqua disagrees with several of the 16 reporting metrics
especially in the time frame for submission of an AAOP.

Aqua does not believe that length, pipe diameter and
replacement method by county or the length, diameter,
material type broken down by county, flow type or system
type is necessary in AAOP reporting. Aqua does not see
the benefit of providing additional information which
would necessitate capturing and logging information not
presently collected. Additionally, regarding I&I, Aqua
believes that reporting the average flow cost per thousand
gallons treated may provide a better metric if examined
over the long term than by trying to quantify I&I and
ascribe costs to it by sewershed. Aqua also believes that
publicly reporting refusals by geographic area raises
customer information security concerns. Lastly, Aqua
believes that terminating a customer who refuses to fix or
have the entity replace their DWSL may create complex
issues if the entity does not provide both water and
wastewater service to that customer. Aqua comments at
23—25.

b. Reply Comments on § 66.39.

The OCA notes that, similar to its comments regarding
Section 65.59, it disagrees with Aqua’s suggestion to limit
the information reported when replacing DWSLs by elimi-
nating the length and pipe diameter requirements. The
OCA notes that an entity will collect this information
during replacements and that there are few barriers to
ensuring that the entity’s DWSL Program Report pro-
vides complete, transparent descriptions of the work
undertaken by the entity. OCA Reply Comments at 10.

c. IRRC Comments on § 66.39.

The IRRC notes that one stakeholder objects to several
metrics in Section 66.39(b), especially in the timeframe
for submission of an AAO plan. The IRRC also notes that
the stakeholder asserts that inflow and infiltration varies
year to year depending on precipitation and antecedent
soil moisture and groundwater level conditions. The IRRC
further notes that the stakeholder refers to difficulties
with fixing certain leaks within a system is that that
specific fix may cause other issues within the system. The
IRRC asks the Commission to explain the need for and
reasonableness of the reporting requirements contained in
this provision of the final regulation. IRRC Comments at
11.

d. Disposition on § 66.39.

While Aqua does not believe identifying the metrics
proposed in Section 66.39(b) is necessary, especially in the
time frame for submission of an AAOP, we disagree in
part. Tracking certain metrics is important to ensure that
an entity maintains complete records and entities gener-
ally possess the ability to track and report the wastewa-
ter information proposed in Section 66.39(b). We will,
however, revise some portions of Section 66.39(b) to allow
for more flexible reporting requirements. Tracking the
information required by Section 66.39(b) of this final
rulemaking will be useful for the review of DWSL
Programs in the context of base rate proceedings. We
further note that requiring entities to report this informa-
tion will offer transparency.

For the reasons explained with respect to Section 65.59
of the LSLR regulations, we will modify proposed Sections
66.39(b)(1) and 66.39(b)(2) to require the collection of
information “by wastewater system,” defined in Section
66.32, rather than “by county.” We will likewise modify
Section 66.39(b)(3) and 66.39(b)(4).

Additionally, with regard to Section 66.69(b)(5) and
66.69(b)(16), we note that, while collecting and interpret-
ing monthly flow data at certain time intervals could help
determine whether certain investments will improve the
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efficiency of a system, Act 120 does not authorize or
require the Commission to make such determinations.
Similarly, Act 120 does not require, as part of its program
review and approval, a substantiation to the Commission
that the proposed benefits of replacing certain DWSLs
have been achieved. Because Act 120 does not expressly
require prudency review or cost-benefit determinations, it
follows that the significant additional costs presented by
requiring such reporting should not be imposed on cus-
tomers as a routine matter. Rather, benefit analysis
regarding measurable cost savings, system capacity in-
creases, reduction in service interruption, and/or reduc-
tions in observed wastewater overflows is the type of
analysis that is appropriate for rate case review whereby
entities must demonstrate how these improvements fit
into just and reasonable rates overall. Therefore, we will
eliminate proposed Section 66.39(b)(5) and 66.69(b)(16)
from the final rulemaking. We will adjust the numbering
of Section 66.39(b)(6) through 66.39(b)(15) accordingly.

10. § 66.40. Accounting and financial.

In the NOPR, we explained that Section 66.40 would
set forth uniform standards for the accounting treatment
of DWSL costs, including expenditures associated with
installing DWSL Replacements. We proposed to require
an entity to record DWSL Replacement costs in compli-
ance with the NARUC uniform system of accounts appli-
cable to the entity, in an intangible asset account. We also
proposed to allow the deferral of certain income taxes
that are not recovered through base rates or the DSIC for
accounting purposes and the deferral of certain expenses
that are not recovered through base rates. We noted that
prudent and reasonable deferred income taxes would be
amortized over a reasonable period of time with a return
on an entity’s investment, whereas other expenses would
be amortized over a reasonable period of time without a
return on an entity’s investment, unless otherwise di-
rected by the Commission. Further, we explained that, for
purposes of calculating the return of and on an entity’s
prudently incurred cost for LSLRs, the Commission would
employ the equity return rate in 66 Pa.C.S. § 1357(b)(2)-
(3), which appear to indicate the amortization rate for
DWSLs should be the entity’s permitted equity return
rate. See 66 Pa.C.S. § 1311(b)(2)(iii).

a. Stakeholder Comments on § 66.40.

In its comments,?? the OCA states that it has the same
concerns with Section 66.40 as with Section 65.50. The
OCA claims that it is unusual and not appropriate to
allow an entity to defer income taxes and routine ex-
penses by regulation and that the regulation should not
predetermine that such costs are recoverable. OCA Com-
ments at 16.

Aqua disagrees that DWSLs should be recorded as
intangible assets. Aqua submits that the proper NARUC
account is Account 363. Aqua asserts that recording these
assets in this way will allow for a more accurate match of
cost recovery through depreciation expense incorporated
into the cost of service. Aqua states that this activity is
properly reported at the project group level not as an
accounting asset. In addition, Aqua disagrees with the
proposed language in Section 66.40(b)(2). Aqua recom-
mends that all costs associated with the development of
the DWSL Program be accounted for as “Preliminary
Survey and Investigation Charges”, consistent with
NARUC Account 183. Aqua states that costs accumulated

22 We address only the stakeholders’ comments and the IRRC’s comments here as no
stakeholders filed reply comments regarding Section 66.34.

under this account will be recognized incrementally as
actual work is completed and placed in service. Aqua
Comments at 25-26.

b. Disposition on § 66.40.

We agree with the OCA that entities should use
subaccounts for DWSL Replacement costs. We will elimi-
nate the portion of proposed Section 66.40(a) that refers
to intangible assets and revise this Section to reflect that
DWSL Replacement costs recorded as assets shall be
maintained under separate and distinct subaccounts. This
revision will also resolve Aqua’s concerns that DWSL
Replacement costs should not be recorded as intangible
assets and should instead be recorded in certain NARUC
accounts. We will not require use of a particular account.

As with the similar provision in Section 65.60(b) of the
LSLR regulations, we will largely re-write proposed Sec-
tion 66.40(b). We will remove language allowing entities
to earn a return on deferred income taxes. Also, we will
remove language providing that prudent and reasonable
deferred expenses must be amortized over a reasonable
period of time without a return on the entity’s invest-
ment, unless the Commission finds that providing a
return on investment is warranted, including the cite to
66 Pa.C.S. § 523.

In addition, we will revise proposed Section 66.40(b) to
provide that entities may defer, for accounting purposes,
income taxes related to no-cost and low-cost sources of
funding for DWSL Replacements, including applicable
income taxes on contributions-in-aid-of-construction
and/or below market rate loans, Service Line Inventory,
DWSL Program development, DWSL Plan, DWSL Pro-
gram Report, and reimbursement expense, to the extent
that such costs are not recovered through the entity’s
existing base rates or DSIC. With these revisions, the
provisions in Section 66.40 are reasonable and appropri-
ate.

Again, we note that an entity will not be required to
defer the costs identified and may, if necessary, initiate a
rate proceeding to change its existing rates to address
costs related to the proposed regulations. Within the
context of a rate proceeding, the Commission will review
whether any costs, deferred or otherwise, are recoverable
and, if so, whether the entity’s proposed methods to
recover costs result in rates that are just and reasonable.
The Commission’s review will include, among other
things, consideration of how costs should be recovered
from the entity’s various customer classes and what
periods are appropriate to recover such costs. This review
will be appropriately based upon the specific facts pre-
sented in the entity’s rate proceeding.

11. § 66.41. Unpermitted connections.

In the NOPR, we proposed that Section 66.41 would
condition DWSL Program eligibility upon the elimination
of any existing unpermitted connections in compliance
with an entity’s tariff provisions. We noted, however, that
continued use of previously unpermitted connections is
permitted where other applicable laws or the entity’s
tariff makes it permissible and the situation is docu-
mented. In its comments, Aqua states that it agrees with
the Commission’s language in this Section. Aqua states
that it will document any connections allowed to remain
in the entity’s customer information system. Aqua Com-
ments at 26. No other stakeholders filed comments
regarding this Section. Accordingly, we will not modify
Section 66.41 substantively. Throughout Section 66.41,
however, we will clarify references to “customer” as we
did in other Sections to properly refer to customers versus
property owners.
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12. § 66.42. Competitive advantage.

In the NOPR, we explained that Section 66.42 would
relate to competition that may arise regarding optional
insurance and warranty products to cover DWSL repair,
replacement, and/or rehabilitation. We noted that pro-
posed Section 66.42 is intended to require an entity with
a DWSL Program, to make good faith efforts in structur-
ing its DWSL Program to prevent competition with these
products. No stakeholders object to this approach. Accord-
ingly, we will maintain the requirements of Section 66.42.

C. Directed Questions from Former Vice Chairman Sweet

On September 17, 2020, former Vice Chairman David
W. Sweet issued a Statement regarding the NOPR and
asked stakeholders to file comments on a number of
directed questions. The questions related to the LSLR
provisions of the NOPR and addressed: (1) whether the
NOPR adequately carries out the directives in the stat-
ute, (2) whether all entities should be required to develop
and file a LSLR Plan, (3) whether the NOPR conflicts
with Act 44 of 2017 (Act 44), (4) whether the requirement
that a filed plan include the location of customer refusals
adequately protects customer information, (5) whether the
NOPR grants entities with preexisting LSLR activities
the flexibility to continue replacing affected lines under
already approved terms, (6) whether the NOPR ad-
equately provides due process to both entities and cus-
tomers, (7) whether the NOPR adequately provides infor-
mation regarding the process to be used when a filed plan
is contested, and (8) whether the NOPR should be
streamlined.

1. Stakeholder Comments on the Directed Questions

The OCA states that the NOPR carries out the direc-
tives of Act 120, but reiterates its concerns regarding
landlord-tenant situations and some of the financial
proposals. The OCA states that the regulation should
apply to all entities due to the serious health risks of
LSLs and suggests that an entity seek a waiver under 52
Pa.Code § 5.43 if it cannot comply with the LSLR
regulations. The OCA notes there is no conflict between
Act 44 of 2017 and Act 120 as it relates to PWSA, which
it points out is the only municipal authority subject to
Commission jurisdiction. With respect to customer privacy
concerns, the OCA notes that there is precedent for
providing access to an online map indicating where LSLs
exist and that the disclosure of such information is a
helpful indicator of overall progress and concerns. The
OCA also states that the NOPR affords entities with
preexisting LSLR activities sufficient flexibility. OCA
Comments, Appendix B at 1-2.

With regard to due process, the OCA notes that review
of LSLR Plans in base rate cases and LTIIP reviews
ensures that the programs will be updated as issues
arise. The OCA states that the process for challenging a
LSLR Plan is fairly straightforward and is consistent
with the Commission’s existing processes. Lastly, in terms
of streamlining the NOPR, the OCA states that entities
should retain some discretion to make LSLR decisions
and that some processes should be simplified in order to
eliminate confusion between the LSLR Plan and LSLR
Program. OCA Comments, Appendix B at 1-2.

PWSA believes that the proposed regulations carry out
the directives of Act 120; however, PWSA contends that
the regulations impose certain requirements that are
overly burdensome for entities that seek recovery under
Act 120. PWSA expresses that entities should only be
required to develop and file a LSLR Plan if they seek
recovery under Act 120 and that the Commission should

accept LSLR Plans prepared by entities in accordance
with the LCRR. Also, the Commission should only require
those entities to include additional information specifi-
cally required by Act 120. PWSA does not believe that
there is a conflict between Act 44 of 2017 and Act 120 as
they relate to PWSA. Regarding customer privacy, PWSA
states that its website hosts an online map that discloses
the location of LSLs and it believes that this information
sufficiently informs the public about the status of replace-
ments. PWSA states, however, that the NOPR does not
appropriately acknowledge or provide flexibility to enti-
ties with preexisting LSLR activities to continue replac-
ing affected lines in an efficient and cost-effective manner
considering they have already been through a rigorous
and costly review process. PWSA argues that the regula-
tions should make clear that preexisting, Commission-
approved LSLR activities will be accepted as compliant.
PWSA Reply Comments at 12—14.

Moreover, PWSA believes that the NOPR adequately
provides due process to entities and customers. PWSA
contends that the process for challenging a LSLR Plan
should be consistent with the process set forth in the
Commission’s regulations and existing procedures. PWSA
also shares its opinion that the NOPR can and should be
streamlined by using the LCRR provisions relating to
inventories and LSLR Plans, rather than creating differ-
ent obligations. PWSA Reply Comments at 12—14.

Aqua believes that the proposed regulations carry out
the directives Act 120. Due to the health effects of lead
exposure, Aqua believes all entities should be directed to
develop and file a LSLR Program. Aqua does not believe
that the NOPR conflicts with Act 44 of 2017, since the
NOPR and Act 120 specifically apply to municipal au-
thorities that fall under the Commission’s jurisdiction.
Aqua is concerned about customer privacy relating to
providing an online tool for customers to determine if
their service line is made of lead, if the customer has a
DWSL, or if the customer refuses to replace the LSL or
DWSL. Aqua proposes to note the refusal in its customer
information system and could report refusals by county to
protect customer information. Aqua also is concerned with
rate case filings and the timing of establishing a LSLR
Program. If Aqua’s proposed clarification is adopted, Aqua
believes the NOPR will provide entities with adequate
flexibility to continue under their current programs and
to modify the programs as needed to comply with the new
regulations. Aqua Comments at 27—29.

Finally, Aqua states that the NOPR adequately pro-
vides due process to customers and entities. Aqua notes
that the NOPR does not set forth procedures for a
litigated LSLR Program, but that the procedures would
be the same as a typical litigated proceeding. Regarding
streamlining the NOPR, Aqua asserts that its proposed
changes will sufficiently streamline the NOPR and the
reporting process for entities that apply for a LSLR
Program and DWSL Program. Aqua Comments at 27—29.

2. Review of the Comments on the Directed Questions

Generally, the stakeholders agree that the NOPR car-
ries out the directives set forth in Act 120. We note that
the LSLR regulations will effectuate the mandate of Act
120 that entities perform replacements of customer-owned
LSLs “under a Commission-approved program.” 66
Pa.C.S. § 1311(b)(2)(i). The regulations will also carry
other Act 120 directives, such as the requirement that
entities obtain prior approval from the Commission for
LSLRs “by filing a new tariff or supplement to existing
tariffs under section 1308.” See 66 Pa.C.S. § 1308; 66
Pa.C.S. § 1311(b)(2)(v). With regard to PWSA’s comment
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that the regulations go beyond Act 120, our revisions in
this final rulemaking resolve PWSA’s areas of concern,
including the Service Line Inventory requirements. None-
theless, as noted earlier, the Commission has the author-
ity under 66 Pa.C.S. § 1501 to ensure adequate, efficient,
safe, and reasonable water service and facilities. The
Commission has determined that LSLs are not consistent
with the requirements of 66 Pa.C.S. § 1501 and, there-
fore, our regulations will properly require the removal of
all LSLs by entities.

Additionally, due to the known hazards of LSLs, the
Commission appropriately determined that all entities
should file LSLR Programs, including LSLR Plans. As
explained with respect to Section 65.61, the regulations
will account for the fact that some entities received prior
Commission approval to engage in LSLR activities and
will afford flexibility to such entities in filing their LSLR
Programs. The revisions to Section 65.61 discussed herein
will provide further flexibility by extending the timeframe
to no later than the effective date of the rates established
under the entity’s next base rate case filed following the
effective date of this Section or within 2 years of the
effective date of Section 65.61, whichever comes first.
While we recognize that some entities are currently
engaged in preexisting LSLR activities, we emphasize the
importance of consistent LSLR Programs that conform
with the Commission’s regulations.

Moreover, the stakeholders agree that the Commission’s
regulations do not conflict with Act 44 of 2017 because
the regulations only extend to authorities subject to
Commission jurisdiction. In this regard, we note that Act
65 of 2017 granted the Commission oversight of PWSA
and, under 66 Pa.C.S. § 3202(a) (relating to application of
provisions of title), the provisions of the Public Utility
Code, with the exception of Chapters 11 and 21, apply to
PWSA “in the same manner as a public utility.” Accord-
ingly, PWSA is subject to Act 120. PWSA is also required
to comply with Section 1501 of the Public Utility Code in
that it must “furnish and maintain adequate, efficient,
safe, and reasonable service and facilities” and “make all
such repairs, changes, alterations, substitutions, exten-
sions, and improvements in or to such service and
facilities as shall be necessary or proper for the accommo-
dation, convenience, and safety of its patrons, employees,
and the public.” 66 Pa.C.S. § 1501.

For the requirement that an entity’s LSLR Program
Report include the number of refusals and information
regarding the location of refusals, as noted above, we will
revise Section 65.59(b)(9) to require that entities provide
the municipality with the number of refusals, rather than
the “geographic location.” This revision will resolve any
concerns regarding customer privacy. Additionally, regard-
ing the online tool showing whether a property has a
LSL, we will revise this requirement as explained with
respect to Section 65.56(c)(3)(iii), which is now Section
65.56(c)(2)(iii).

Further, as it pertains to due process, the stakeholders
agree that the Commission’s LSLR regulations do not
raise due process concerns. We agree with PWSA and
Aqua that litigation resulting from the requirements of
these regulations will follow the existing process set forth
in the Commission’s regulations. Further, as the OCA
notes, rate cases and the LTIIP review process will
ensure the resolution of issues as they arise.

Finally, regarding streamlining the rulemaking, we
agree with PWSA that the Commission should adopt
LCRR provisions to streamline some areas. As explained
in this Order, the Commission’s regulations will serve a

separate and distinct purpose by requiring the removal of
LSLs by all entities, as defined in Section 65.52, not just
the removal of LSLs in water systems subject to the
LCRR based on a trigger level or action level. Nonethe-
less, for purposes of consistency and to avoid confusion
among entities required to comply with the LCRR and the
Commission’s regulations, we will revise certain areas of
the proposed regulations, including the definition of
“LSL,” the definition of “Service Line Inventory,” portions
of Section 65.56(a) regarding Service Line Inventory, and
portions of Section 65.56(c) regarding communications,
education, and outreach, to refer to the LCRR require-
ments.

With the feedback of the stakeholders and the IRRC,
we will refine the regulations, as set forth in Annex A, by
making appropriate modifications to a number of Sec-
tions. These modifications will ensure that the regula-
tions properly carry out the Commission’s duty to imple-
ment Act 120 and address the critical issues presented by
LSLs. Streamlining the rulemaking in other aspects,
however, would negatively impact the effectiveness of the
regulations. Accordingly, we conclude that no further
revisions to the regulations as proposed in the NOPR are
required based on the stakeholders’ comments in response
to former Vice Chairman Sweet’s Directed Questions.

Conclusion

The Commission’s LSLR regulations represent signifi-
cant action to combat and eliminate the adverse effects of
lead exposure by requiring all entities to remove LSLs.
The DWSL regulations are likewise a critical step in
eliminating environmental and health hazards stemming
from damage to service laterals by natural material
deterioration, tree roots, surface activities, or excavation.
Both the LSLR regulations at Chapter 65 and the DWSL
Replacement regulations at Chapter 66 are reasonable,
appropriate, and in the public interest.

Accordingly, under Sections 501, 1311(b), and 1501 of
the Public Utility Code, 66 Pa.C.S. §§ 501, 1311(b), and
1501; Sections 201 and 202 of the Act of July 31, 1968,
P.L. 769 No. 240, 45 P.S. §§ 1201 and 1202, referred to as
the Commonwealth Documents Law, and the regulations
promulgated thereunder at 1 Pa. Code §§ 7.1, 7.2 and 7.5;
Section 204(b) of the Commonwealth Attorneys Act, 71
P.S. § 732.204(b); Section 745.5 of the Regulatory Review
Act, 71 P.S. § 745.5; and Section 612 of The Administra-
tive Code of 1929, 71 P.S. § 232, and the regulations
promulgated thereunder at 4 Pa.Code §§ 7.231—7.234,
we seek to finalize the regulations set forth in Annexes A
and B, attached hereto; Therefore,

It Is Ordered That:

1. The Commission hereby adopts the revised final
regulations set forth in Annexes A and B.

2. The Law Bureau shall submit this Final Rulemaking
Order and Annexes A and B for review by the Legislative
Standing Committees, and for review and approval by the
Independent Regulatory Review Commission.

3. The Law Bureau shall submit this Final Rulemaking
Order and Annexes A and B to the Office of Attorney
General for review as to form and legality and to the
Governor’s Budget Office for review of fiscal impact.

4. The Law Bureau shall deposit this Final Rule-
making Order and Annexes A and B with the Legislative
Reference Bureau to be published in the Pennsylvania
Bulletin.

5. The final regulations embodied in Annexes A and B
shall become effective upon publication in the Pennsylva-
nia Bulletin.
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6. The Secretary shall serve this Final Rulemaking
Order and Annexes A and B upon all jurisdictional water
and wastewater utilities and the Pennsylvania Chapter of
the National Association of Water Companies; the Office
of Consumer Advocate; the Office of Small Business
Advocate; the Commission’s Bureau of Investigation and
Enforcement; and the Department of Environmental Pro-
tection.

7. The contact persons for this Final Rulemaking are
Assistant Counsel Hayley E. Dunn, (717) 214-9594,
haydunn@pa.gov; Colin W. Scott, (717) 783-5959,
colinscott@pa.gov; and Rhonda L. Daviston, (717) 787-
6166, rdaviston@pa.gov, in the Law Bureau, and Fixed
Utility Valuation Engineer Matthew T. Lamb, (717) 783-
1001, mlamb@pa.gov, in the Bureau of Technical Utility
Services

ROSEMARY CHIAVETTA,
Secretary

ORDER ADOPTED: February 24, 2022
ORDER ENTERED: March 14, 2022

(Editor’s Note: See 52 Pa.B. 329 (June 4, 2022 for
IRRC’s approval order.)

Fiscal Note: Fiscal Note 57-330 remains valid for the
final adoption of the subject regulations.

Statement of Chairperson Gladys Brown Dutrieuille

Before the Commission for consideration and disposi-
tion is our final rulemaking order setting forth regula-
tions to implement Act 120 of 2018 (Act 120) which
amended Section 1311(b) of the Public Utility Code, 66
Pa.C.S. § 1311(b), by directing the replacement of
customer-owned lead water service lines (LSL) and dam-
aged wastewater service laterals (DWSL), while address-
ing the recovery of associated costs.

This Commission has long recognized the inherent and
proven danger that LSLs pose to public health and the
public interest and, even prior to the passage of Act 120,
the Commission approved The York Water Company’s
replacement of this type of aged infrastructure. See
Petition of The York Water Company, Docket No. P-2016-
2577404 (Order entered March 8, 2017). However, the
subsequent passage of Act 120, which provides a compre-
hensive framework for the replacement of LSRs for
jurisdictional water utilities, clarifies the Commission’s
authority to put replacement costs into rates; and, there-
fore, will accelerate the replacement of lead service lines
in the Commonwealth, if properly implemented.

After Act 120 was enacted, the U.S. Environmental
Protection Agency (EPA) promulgated the Lead and Cop-
per Rule Revisions (LCRR)?® on January 15, 2021, with
the goal of reducing lead and copper in drinking water.
The Commission’s regulations regarding LSL replace-
ments (LSLR) are meant to work in conjunction with the
federal LCRR which will be implemented by Pennsylva-
nia’s Department of Environmental Protection (DEP). The
LCRR requires water systems with LSLs, or service lines
of unknown status, to create lead LSLR plans, within the
meaning of the LCRR, by 2024. Under the LCRR, water
systems above the trigger level, but at or below the action
level, must conduct replacements at a “goal rate,” while
water systems above the action level must “annually
replace a minimum of three percent per year, based upon
a 2-year rolling average of the number of known or
potential LSLs in the inventory at the time the action
level exceedance occurs.” Additionally, some water sys-

23 National Primary Drinking Water Regulation: Lead and Copper Rule Revisions, 86
FR 31939—31948 (January 15, 2021) (amending 40 CFR 141-142).

tems are afforded compliance alternatives and may not be
required to conduct LSLRs. Further, water systems below
the lead trigger level are not required to execute any
system-wide LSLR program. See 86 FR 4198 at 4200,
4213, 4217-4218, 4221.

In comparison, Act 120 requires no trigger or action
level for LSLR replacement and Act 120 in conjunction
with Section 1501 of the Public Utility Code, 66 Pa.C.S.
§ 1501, requires Commission jurisdictional entities to
undertake LSLRs, as a matter of course, to effectuate the
removal of all LSLs. Stakeholders and the ITRRC have
expressed concern regarding the interplay between the
Commission’s LSLR regulations and the EPA’s LCRR,
claiming that the Commission’s regulations will not be
consistent with the federal LCRR. In my view, the LCRR
sets a minimum level of LSLR while Act 120 and Section
1501 provide for a full-scale replacement of Commission
jurisdictional LSLs. Thus, under the Commission’s final
regulations, entities should be required to routinely en-
gage in LSLRs with the goal of total LSL removal. This
charge was assigned to the Commission by the General
Assembly and signed into law by Governor Wolf.

The Commission, as an economic regulator, must ad-
dress LSLs as an infrastructure replacement issue, while
the replacement of LSLs under the LCRR is driven by
Lead Action Level Exceedances of lead in the water by a
public water system. However, if an entity hits the
LCRR’s trigger level or action level, that entity will
become subject to the relevant LCRR provisions for using
LSLRs as a remediation tool. See e.g., 86 FR 4198 at
4200, 4221. Given this dynamic, with Act 120 providing
for the removal of all LSLs from jurisdictional public
utilities by a time certain, while only the sub-category of
those entities with severe lead leaching will be subject
the LCRR’s more immediate timelines, there will be no
conflict between the Commission’s final regulations and
the LCRR as they seek to achieve different, but both
necessary, goals.?*

Service Line Inventory

Both the LCRR and our notice of proposed rulemaking
(NOPR) provide for an inventory to ascertain where the
lead service lines are located. The Commission “Service
Line Inventory” would function to emphasize the inven-
tory as a process of identifying each service line’s mate-
rial and, correspondingly, establish a minimum uniform
structure for the organization of the data collected during
the inventory process.

Producing a report containing the information sought
by the Commission in the proposed rulemaking need not
be burdensome. Entities could use the inventory submit-
ted under the LCRR as a basis for the Service Line
Inventory submitted to the Commission. To the extent
that an entity desired to submit their Service Line
Inventory to the Commission at the same time as their
LCRR inventory, it could do so. In other words, the
Commission Service Line Inventory would require an
entity to conduct only one coordinated inventory effort of
the entity-owned and customer-owned service lines. The
LCRR inventory is due to DEP no later than October 16,
2024, with annual updates to follow, while the Commis-
sion’s Service Line Inventory would be due at a reason-
able time thereafter. With the LCRR inventory due first,

24 Federal regulation by means of minimum standards of the picking, processing,
and transportation of agricultural commodities, however comprehensive for those
purposes that regulation may be, does not of itself import displacement of state control
over the distribution and retail sale of those commodities in the interests of the
consumers of the commodities within the State. . .. Congressional regulation of one end
of the stream of commerce does not, ipso facto, oust all state regulation at the other
end. Florida Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132, *145.
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any additional requirements that DEP puts into upcom-
ing rulemakings could be incorporated, along with Com-
mission parameters, into one database by an entity. This
approach to the timing of inventory filings would avoid
any duplication of efforts and any conflicts between
agency requirements.

While DEP is the “primacy agency” with respect to the
LCRR, the Commission has a statutory duty to effectively
implement Act 120 and regulate the safety of public
utility infrastructure and assets. See 66 Pa.C.S.
§ 1311(b), 1501. The NOPR does not attempt to imple-
ment the LCRR in DEP’s place. Rather, the NOPR
requires a Service Line Inventory because the Commis-
sion’s proper and effective implementation of Act 120 and
regulation of public utility safety calls for a Commission-
specific Service Line Inventory. This requirement paral-
lels 52 Pa. Code § 65.4, which requires entities to keep
complete maps, plans, or records of its entire distribution
and other systems showing the size, character and loca-
tion of each main, street valve, and each company service
line together with other information that may be neces-
sary. See 52 Pa. Code § 65.4. Recording material type and
diameter is important so that entities have complete
records of their water distribution systems. For example,
if another material is determined to be as hazardous as
lead in the future, entities will not be required to
duplicate efforts to create a Service Line Inventory based
on the presence of that material because they will already
have complete records with which to identify it. If entities
are fully compliant with 52 Pa. Code § 65.4(b), the re-
quirement to include the service line sizes in the Service
Line Inventory would serve to consolidate relevant infor-
mation about service lines into one document. If entities
are not fully compliant with this regulation, the require-
ment to include the service line sizes will provide entities
with an opportunity to comply. Also, service line sizes are
used to develop equivalent weights in cost-of-service
studies, so additional data would result in more equitable
cost allocations between customer classes (residential vs.
commercial, etc.) and within customer classes (customer
charges for customers with a 5/8” meter vs. customers
with a 2” meter, where customer charges include costs
associated with service lines).??

Even so, I agree that we should allow an entity to use
reasonable assumptions to ascertain the material type
and diameter of service lines in its Commission Service
Line Inventory, provided that the entity informs the
Commission of the assumptions used. For example, enti-
ties should be allowed to make generalizations regarding
material type and diameter of service lines based on their
knowledge with respect to nearby lines to facilitate
inventories of smaller, acquired, or aged water systems.

With the enactment of Act 120’s clear statutory direc-
tive to remove LSLs from Commission jurisdictional
drinking water systems, this Commission is constrained
to first inventory the affected systems in order to cost-
effectively and efficiently carry out our statutory man-
date. Act 120 differs from the EPA’'s LCRR in a critical
way. Act 120 provides the Commission with the authority
to establish processes for the cost recovery of LSLRs. The
service line inventory proposed in the Commission’s
NOPR necessarily will differ from the EPA/DEP inventory
in order to more specifically categorize facilities to effi-
ciently set rates. Because the LCRR and Act 120 have
foundational differences, reliance on the LCRR’s inven-
tory will not be sufficient to prudently effectuate Act 120.

25 See 52 Pa. Code § 53.53, Exhibit D, Section VIIL1.f; Aqua Pennsylvania, Inc.,
Exhibit 1-A Water, Docket No. R-2018-3003068 at PDF p. 1,284-1,285 and 1,341-1,342
available at https://www.puc.pa.gov/pcdocs/1582242.pdf.

LSLR Plan Requirements

Act 120 requires replacements as a matter of course,
which is an inherently different goal than the LCRR.
“This legislation would allow regulated utilities to replace
this part of the line as part of its normal operations. . .
The Public Utility Commission would retain the ability to
detegrsnine how these costs are recovered from consum-
ers.”

Rate recovery/ratemaking remains the exclusive juris-
diction of the Commission; therefore, it is within the
Commission’s authority to establish processes for the
collection of information to facilitate and implement the
recovery of LSLR costs from consumers. These processes
not only include LSL inventories; but also, communica-
tions and reporting requirements that may differ based
on the Commission’s discretionary authority to establish
processes for rate recovery. The Commission LSLR Plan
and the plan required by the LCRR have some similari-
ties, but there are distinctive differences in various
aspects of the reporting requirements. An entity can and
should prepare the base information required by both
plans to maintain efficiencies but will need to respond to
the differing aspects of Commission and EPA/DEP re-
quirements. Ultimately, it is not uncommon for entities to
be required to file plans and reports with utility commis-
sions, state environmental agencies and federal agencies
that have similar, yet distinctive, elements based on the
regulating bodies’ particular responsibilities.

In keeping with the theme that Commission LSLRs
cannot be implemented simply by requiring adherence to
the LCRR, it is important that the “communications,
education, and outreach” provisions of the NOPR be
maintained. As stated earlier, while both statutes involve
LSLs, the scale of replacement to be achieved under the
EPA LCRR and Act 120 are different. This Commission,
as a creature of the Legislature, is charged with imple-
menting Act 120.27 We are able to do so without stymie-
ing the LCRR.2® The LCRR delineates different communi-
cation, outreach, and education activities an entity must
undertake based on: (1) the type of service line in use; (2)
if a trigger level is reached or an exceedance occurs; and
(3) the size and type of entity providing service. See 86
FR 4198 at 4294—4296.

Meanwhile, Act 120, as an infrastructure replacement
bill, serves a purpose unique from the LCRR by requiring
entities to explain how their efforts are being prioritized
and consider feedback from third parties that could
benefit the entity and its customers. For example, the
Pittsburgh Water and Sewer Authority (PWSA) has a
Community Lead Response Advisory Group that provides
PWSA feedback on its LSLR activities. Because this is a
ratepayer funded initiative, the Commission should re-
quire entities to attempt to reduce costs by coordinating
LSLR Program efforts with the efforts of other organiza-
tions where prudent and feasible. An entity may be able
to lower its costs by coordinating LSLR activities with
other projects, such as street paving. As such, any
communications, education, and outreach efforts that
further such efficiency should be implemented.

26 H. Leg. Journal No. 33 at 1028, 202d Cong., Sess. of 2018 (Pa. 2018).

27 Administrative agencies are creatures of the legislature and have only those
powers which have been conferred by statute. An administrative agency cannot by
mere contrary usage acquire a power not conferred by its organic statutes. It is settled
that jurisdiction of a court cannot be extended or conferred by agreement; it must
follow, a fortiori, that an administrative agency cannot acquire jurisdiction by
agreement. Nor is it for the agency to seek to create or assure its own jurisdiction by
insisting that applicants subscribe to the agency’s view of what public policy requires.
Western Pennsylvania Water Co. v. Pa. PUC, 370 A.2d 337, 339-340 (Pa. 1977)
(citations omitted).

Absent clear congressional intent to the contrary, federal preemption of state law
is not favored, especially in areas of law traditionally occupied by the states. Marsh v.
Rosenbloom, 499 F.3d 165, *177.
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With regard to communications, outreach, and educa-
tion, any requirements should apply only to situations
where customers and property owners, if the customer is
not the property owner, have LSLs or service lines with
an undetermined material type. This will resolve concerns
regarding notifying all-bill paying customers, rather than
targeting those that will be impacted.

Additionally, the term “sensitive populations” as pro-
posed in Section 65.56(c)(1)(i) should be clarified as
requested in PWSA’s comments and the Coalition for
Affordable Utility Service and Energy (CAUSE-PA) and
Green & Healthy Homes Initiative’s (GHHI) comments. A
more widely understood definition, “subpopulations at
greater risk,” which is a term referenced in the Safe
Drinking Water Act at 42 U.S.C.S. § 300j-18(a) should be
utilized. Thus, LSLR efforts should be prioritized to
target the subpopulations at greater risk of adverse
health effects from exposure to contaminants in drinking
water identified in the Safe Drinking Water Act, including
infants, children, pregnant women, the elderly, individu-
als with a history of serious illness, or other subpopula-
tions that can be identified and characterized as likely to
experience elevated health risks. Due to the burden on
entities, I would decline to adopt CAUSE-PA and GHHI’s
suggestions regarding reporting equity metrics.

Regarding Section 65.56(c)(1)(v), entities replacing the
customer-owned LSL should have the ability to provide
as-built drawings or similar depictions indicating the
location of the customer-owned portion of the LSLR to the
customer or property owner, if the customer is not the
property owner. I note that because the Commission
would not require entities to disclose information regard-
ing their infrastructure, I see no security risk with this
proposal. In order to provide property owners with ad-
equate information to avoid damaging the lines, entities
should be required to provide other documents associated
with the LSLR and appurtenances, including product
manuals, specification sheets, or manufacturer brochures.
Such clear communication safeguards ratepayer invest-
ment in these replacements.

Finally, as it pertains to Section 65.56(c)(3), I agree
with the OCA that the online map entities will put forth
to determine whether records reflect that a property has
a LSL does not need to be secure as it simply reflects the
property status. As the OCA indicated, this tool will be
critical for the public in terms of LSL information and
education. Additionally, I note that the LCRR requires a
“publicly accessible” inventory of LSLs. Therefore, entities
will already be undertaking efforts to create publicly
available LSL inventories.

In conclusion, I believe that in order for the Commis-
sion to carry out its duty to facilitate the removal of all
lead service lines from water utilities under the Commis-
sion’s jurisdiction while managing the related cost recov-
ery, it is crucial that the Commission first establish its
own specific rules regarding lead service line inventories
and customer communications. If the Commission simply
adopts the DEP’s forthcoming inventory and communica-
tion plan pursuant to the federal LCRR, we will have met
a lesser standard than that established in Act 120 of
2018.

Dated: February 24, 2022

GLADYS BROWN DUTRIEUILLE,
Chairperson
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65.10. Disputed bills.

65.11. Mandatory conservation measures.
65.12. Notice of desire to have service discontinued.
65.13. Temporary service.

65.14. Measurement.

65.15. Refusal to serve applicants.
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65.17. Standards of design.

65.18. Standards of construction.

65.19. Filing of annual financial reports.

65.20. Water conservation measures—statement of policy.

65.21. Duty of public utility to make line extensions.

65.22. Customer advance financing, refunds and facilities on private
property.

65.23. Special utility service.
Subchapter B. LEAD SERVICE LINE REPLACEMENTS

Sec.

65.51. Purpose.

65.52. Definitions.

65.53. Time to replace LSLs.

65.54. Petitioning the Commission for a LSLR program.
65.55. LSLR program requirements.

65.56. LSLR plan requirements.

65.57. Periodic review of LSLR plan.

65.58. Pro forma tariff or tariff supplement requirements.
65.59. LSLR Program reports.
65.60. Accounting and financial.

65.61. Preexisting LSLR activities.
65.62. Prohibition on partial LSLRs.

§ 65.51. Purpose.

The purpose of this subchapter is to implement 66
Pa.C.S. § 1311(b) (relating to valuation of and return on
the property of a public utility) governing the standard
under which an entity may seek to replace LSLs and
recover associated costs. This subchapter establishes the
time, manner, form and content of filings for Commission
approval of LSLRs. This subchapter also sets forth the
minimum requirements for LSLRs.

§ 65.52. Definitions.

The following words and terms, when used in this
subchapter, have the following meanings, unless the
context clearly indicates otherwise:

AAO plan—Annual asset optimization plan—The term
as defined in § 121.2 (relating to definitions).

Customer—A party contracting with an entity for ser-
vice.

Customer-owned LSL—Customer-owned lead service
line—The portion of the lead service line extending from
the curb, property line or entity connection to an entity’s
water meter or, if the entity’s meter is located outside of
the structure or water is not metered by the entity, at the
first shutoff valve located within the interior of the
structure.
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DSIC—Distribution system improvement charge—The
term as defined in § 121.2.

Entity—A public utility as defined in 66 Pa.C.S. § 102
(relating to definitions) engaged in diverting, developing,
pumping, impounding, distributing or furnishing water
service to or for the public for compensation, a municipal
corporation as defined in § 65.52 (relating to definitions),
and an authority as defined in 66 Pa.C.S. § 3201(1)
(relating to definitions).

Galvanized service line—Iron or steel piping that has
been dipped in zinc to prevent corrosion and rusting.

LSL—Lead service line—A service line made of lead
that connects the water main to a building inlet and a
lead pigtail, gooseneck or other fitting that is connected to
the lead line. A galvanized service line is considered a
lead service line if it ever was or is currently downstream
of any lead service line or service line of unknown
material.

LSLR—Lead service line replacement—A service line,
whether entity-owned or customer-owned, installed to
replace a lead service line.

LSLR plan—Lead service line replacement plan—A plan
and supporting documents submitted to and approved by
the Commission that specify how an entity intends to
implement its lead service line replacement program.

LSLR program—Lead service line replacement pro-
gram—A program submitted to and approved by the
Commission for the replacement of lead service lines by
an entity.

LSLR program report—Lead service line replacement
program report—The annual report, including a plan and
supporting documents, providing information for lead
service line replacements completed by an entity under
its lead service line replacement program.

LSLR project—Lead service line replacement proj-
ect—An entity-scheduled lead service line replacement
activity either in conjunction with main replacements or
as part of a lead service line replacement program.

LSLR project area—Lead service line replacement proj-
ect area—The area encompassing an entity’s scheduled
lead service line replacement activities, which includes
the area within a 1-mile radius of a lead service line
replacement project if served by the entity.

LSLR project commencement—Lead service line replace-
ment project commencement—Installation of the first lead
service line replacement within a lead service line re-
placement project area.

LTIIP—Long-term infrastructure improvement plan—
The term as defined in § 121.2.

Municipal corporation—The term as defined in 66
Pa.C.S. § 102 (relating to definitions) engaged in divert-
ing, developing, pumping, impounding, distributing or
furnishing water service to or for the public for compensa-
tion beyond its corporate limits as referenced in 66
Pa.C.S. § 1501 (relating to character of service and
facilities).

Partial LSLR—Partial lead service line replacement—A
lead service line replacement that does not replace both
the entity-owned and customer-owned portions of a lead
service line.

Service line—The pipe and appurtenances which con-
nect any main to an entity’s water meter or, if the entity’s
water meter is located outside of the structure or the

connection is not metered by the entity, at the first
shutoff valve located within the interior of the structure.

Service line inventory—The process of identifying each
service line under the timing and direction of United
States Environmental Protection Agency regulation at 40
CFR 141.1—143.20 as enforced by the Department of
Environmental Protection, inclusive of future changes as
those regulations may be amended.

Water distribution system—The equipment and facilities
owned or operated by an entity for diverting, developing,
pumping, impounding, distributing or furnishing water to
or for the public for compensation.

§ 65.53. Time to replace LSLs.

(a) An entity, other than a municipal corporation, shall
remove and replace all LSLs, whether entity-owned or
customer-owned, within or connected to its water distri-
bution systems within 25 years from the effective date of
this section for a Class A public utility or authority, and
within 30 years from the effective date of this section for
a Class B public utility or Class C public utility.

(b) A municipal corporation shall remove and replace
all LSLs, within or connected to its water distribution
systems, beyond its corporate limits, whether municipal
corporation-owned or customer-owned, within 30 years
from the effective date of this section.

§ 65.54. Petitioning the Commission for a LSLR
program.

(a) An entity shall file a LSLR program petition in
accordance with § 65.55(a) (relating to LSLR program
requirements) with the Commission’s Secretary’s Bureau
with copies served upon the Bureau of Investigation and
Enforcement, the Office of Consumer Advocate, the Office
of Small Business Advocate, and the parties of record in
the entity’s most recent base rate case. Service is evi-
denced by a certificate of service filed with the LSLR
program petition.

(b) An entity that has a Commission-approved LTIIP
shall include with its LSLR program petition a modified
LTIIP containing a LSLR plan as a separate and distinct
component of the entity’s LTIIP.

(c) An entity that does not have a Commission-
approved LTIIP when filing its LSLR program petition
shall include a LSLR plan meeting the requirements of
§ 121.3 (relating to LTIIP).

§ 65.55. LSLR program requirements.
A LSLR program must comply with the following:

(a) A Class A public utility or authority shall file a
LSLR program within 1 year of the effective date of this
section. A Class B public utility, Class C public utility or
municipal corporation shall file a LSLR program within 2
years of the effective date of this section. An entity that
received prior Commission approval to perform LSLR
activities shall comply with § 65.61 (relating to preexist-
ing LSLR activities).

(b) An entity’s LSLR program must include:

(1) A LSLR plan as described in § 65.56 (relating to
LSLR plan requirements).

(2) A pro forma tariff or tariff supplement containing
the proposed changes necessary to implement the entity’s
LSLR program as described in § 65.58 (relating to pro
forma tariff or tariff supplement requirements).

(3) Information required by the Commission for filings
under 66 Pa.C.S. § 1308 (relating to voluntary changes in
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rates), including statements required by § 53.52(a) (relat-
ing to applicability; public utilities other than canal,
turnpike, tunnel, bridge and wharf companies).

(¢) A final Commission Order approving an entity’s
LSLR program will direct the entity to make any neces-
sary revisions to the pro forma tariff or tariff supplement
and resubmit the tariff or tariff supplement under 66
Pa.C.S. § 1308.

(d) After initial Commission approval of an entity’s
LSLR program, the LSLR program may be subject to
review in all future base rate cases. An entity shall
submit any modification to the LSLR program for review
with its base rate case.

§ 65.56. LSLR plan requirements.
An entity’s LSLR plan must contain, at a minimum:
(a) Service line inventory.

(1) Entities subject to this chapter shall submit to the
Commission a service line inventory that complies with
United States Environmental Protection Agency regula-
tion at 40 CFR 141.1—143.20 as enforced by the Depart-
ment of Environmental Protection, inclusive of future
changes as those regulations may be amended.

(2) An entity acquiring a water distribution system
shall provide to the Commission a service line inventory
for the acquired system upon completion of the acquisi-
tion or as part of the entity’s service line inventory under
paragraph (1), whichever is later. An entity may rely on a
previously completed service line inventory for an ac-
quired system if the entity updates the service line
inventory to meet the requirements of paragraph (3).

(3) An entity’s service line inventory must comply with
the timing and direction of United States Environmental
Protection Agency regulation at 40 CFR 141.1—143.20 as
enforced by the Department of Environmental Protection,
inclusive of future changes as those regulations may be
amended.

(4) An entity shall identify assumptions in its service
line inventory to the Commission.

(5) Until the inventory is complete, an entity shall
provide detailed information regarding the progress of its
service line inventory as part of its annual LSLR program
report under § 65.59 (relating to LSLR program reports).

(6) After an entity’s service line inventory is complete,
it must be incorporated into the entity’s next LSLR plan
update under § 65.57 (relating to periodic review of LSLR
plan).

(b) Planning and replacements. The planning and re-
placements section of an entity’s LSLR plan must include:

(1) The entity’s projected annual investment in LSLRs
with an explanation of the entity’s anticipated sources of
financing.

(2) The entity’s projected number of LSLRs per calen-
dar year with an explanation of how the entity’s projec-
tion was determined and a statement that this number is
consistent with the entity’s annual cap on LSLRs.

(3) The prioritization criteria considered by the entity
when developing its LSLR schedule.

(4) An explanation of the entity’s processes and proce-
dures to address emergency repairs or replacements
which reveal LSLs.

(5) The entity’s processes and procedures to obtain
acceptance of a LSLR prior to LSLR project commence-
ment if the customer is the property owner, and the

entity’s processes and procedures to obtain acceptance
prior to LSLR project commencement if the customer is
not the property owner.

(6) The entity’s processes and procedures based upon
acceptance of a LSLR, including:

(i) A consent agreement form by which the customer or
property owner, if the customer is not the property owner,
will authorize the LSLR.

(i1) A brief description of the entity’s process for LSLRs
under normal conditions and under atypical conditions.

(iii) An explanation of the entity’s process for coordina-
tion with the customer, and property owner, if the
customer is not the property owner, and the information
the entity will provide to the customer and the property
owner throughout the LSLR process.

(iv) The entity’s process for addressing LSLR comple-
tion or closeout, or both, with the customer and property
owner, if the customer is not the property owner.

(7) The entity’s lead/material recycling and disposal
efforts, including a description of what the entity will do
with proceeds from recycling and disposal efforts.

(8) The industry-accepted practices that the entity
plans to use to replace entity-owned and customer-owned
LSLs.

(9) A detailed explanation of how the entity’s acquisi-
tion of water distribution systems will be integrated into
the entity’s efforts to complete LSLRs throughout its
water distribution systems.

(10) The procedure for documenting refusal of, or fail-
ure to accept, the offer by the entity to replace a LSL,
including the entity’s duty to:

(i) Provide the customer and property owner, if the
customer is not the property owner, with a complete
disclosure of the known health hazards from the contin-
ued use of a LSL.

(i1) Inform the customer or property owner, if the
customer is not the property owner, that refusal or failure
to accept will require replacement of the customer-owned
LSL, at the customer or property owner’s expense, within
1 year from LSLR project commencement for the cus-
tomer or property owner, if the customer is not the
property owner, to be eligible for reimbursement.

(iii)) Communicate to the customer and property owner,
if the customer is not the property owner, that failure to
allow the entity to complete the LSLR or to replace the
customer-owned LSL concurrent with the entity replacing
the entity-owned LSL will lead to termination of water
service under the provisions of the entity’s tariff.

(¢) Communications, outreach and education. An entity
subject to this chapter shall demonstrate compliance with
United States Environmental Protection Agency regula-
tions at 40 CFR 141.85 (relating to public education and
supplemental monitoring and mitigation requirements),
inclusive of future changes as those regulations may be
amended.

(1) The entity’s LSLR plan must include copies of all
printed and broadcast material to be distributed under
the entity’s LSLR program.

(2) A Class A public utility or an authority shall
develop a LSLR section of its web site within 12 months
of Commission approval of its LSLR program. The web
site must contain, at a minimum:
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(i) An online tool describing the replacement schedule
by geographic location, at least 6 months into the future.

(i) Information regarding the reimbursement require-
ments and a secure online tool that provides customers or
property owners, if the customer is not the property
owner, the ability to determine whether the customer or
property owner may be eligible for a reimbursement.

(iii) Information that provides the ability to determine
whether a property may have a LSL, delineating the
known or reasonably anticipated material types for the
entity-owned and customer-owned portions of the service
line and a method to request assistance to determine if a
service line is a LSL.

(iv) Information and resources relating to health risks
associated with lead and LSLs, the status of current
efforts to replace LSLs and community meetings and
advisory committees hosted by the entity.

§ 65.57. Periodic review of LSLR plan.

After initial Commission-approval of an entity’s LSLR
plan, the entity shall update the LSLR plan for Commis-
sion review at least once every 5 years. The Commission
will, to the extent possible, coordinate the review of the
updated LSLR plan with the periodic review of an entity’s
LTIIP under § 121.7 (relating to periodic review of an
LTIIP).

(a) The Commission’s review will determine:
(1) If the entity has adhered to its LSLR plan.

(2) If changes to the entity’s LSLR plan are necessary
to maintain and improve the efficiency, safety, adequacy
and reliability of its LSLR program.

(3) If the updated LSLR plan is consistent with the
parameters of the entity’s LSLR program.

(4) If the LSLR plan has been satisfied.

(5) If the entity has demonstrated the absence of LSLs
through its service line inventory.

(6) If the entity should be released from LSLR plan
requirements.

(b) Service of the updated LSLR plan must be made
consistent with the requirements of § 65.54(a) (relating to
petitioning the Commission for a LSLR program). The
Commission will issue a Secretarial Letter establishing a
schedule for the submission of comments and reply
comments to aid in its periodic review. If the Commission
determines that the entity’s approved LSLR plan is no
longer sufficient to ensure and maintain efficient, safe,
adequate, reliable and reasonable service, the Commis-
sion will direct the entity to revise, update or resubmit its
LSLR plan as appropriate.

§ 65.58. Pro forma tariff or tariff supplement re-
quirements.

An entity’s pro forma tariff or tariff supplement con-
taining proposed changes necessary to implement the
entity’s LSLR program must address, at a minimum:

(a) LSLR program annual cap.

An entity’s pro forma tariff or tariff supplement must
include a cap on the number of customer-owned LSLs
that can be replaced annually.

(b) Service line demarcation.

(1) An entity’s pro forma tariff or tariff supplement
must include a definition for customer-owned LSL for
purposes of the entity’s LSLR program that is consistent
with § 65.52 (relating to definitions).

(2) An entity may specify in its tariff or tariff supple-
ment that, if a shutoff valve is not located along a specific
length of pipe within a structure, the entity may install a
shutoff valve to serve as a point of demarcation between
the property’s service line and the property’s interior
water distribution piping.

(3) An entity shall perfect its ownership of the portion
of the service line located within the then-existing right-
of-way in conformance with its Commission-approved
tariff to ensure that the entity can obtain necessary
permits during the planning phase of a LSLR project.

(¢) Partial LSLRs. An entity shall specify as follows in
its pro forma tariff or tariff supplement:

(1) Neither a customer nor a property owner may
install a partial LSLR. A partial LSLR must result in
termination of service until such time as the entity can
replace the entity-owned LSL under § 65.62 (relating to
prohibition on partial LSLRs).

(2) Where a customer or a property owner, if the
customer is not the property owner, elects to replace the
customer-owned LSL, the customer or property owner
shall replace the customer-owned LSL concurrent with
the entity replacing the entity-owned LSL, subject to the
following:

(i) For a Class A public utility or an authority, the
customer or property owner, if the customer is not the
property owner, shall provide the public utility or author-
ity at least 90 days’ notice prior to replacing the
customer-owned LSL.

(i1)) For a Class B or Class C public utility or a
municipal corporation, the customer or property owner, if
the customer is not the property owner, shall provide the
public utility or municipal corporation at least 180 days’
notice prior to replacing the customer-owned LSLs.

(3) An entity may establish a process to address re-
placement of a customer-owned LSL to avoid termination
of service when a property owner who is not the customer
is nonresponsive to an entity’s offer to replace a customer-
owned LSL.

(4) An entity shall not connect an applicant for water
service to the entity-owned service line at a property
where a customer or property owner, if the customer is
not the property owner, previously refused or failed to
accept an entity’s offer of a LSLR until the applicant
verifies the replacement of the customer-owned LSL by
providing a paid invoice from a licensed contractor where
applicable or a verified statement from a licensed contrac-
tor attesting to completion of the LSLR.

(d) Reimbursements. An entity shall provide a reim-
bursement to an eligible customer or property owner, if
the customer is not the property owner, who replaced
their LSL within 1 year before or from LSLR project
commencement.

(1) An entity’s pro forma tariff or tariff supplement
must include language explaining its reimbursement
terms and conditions which shall contain, at a minimum:

(i) An explanation of the entity’s method for determin-
ing the amount of reimbursement, including any restric-
tions on reimbursements.

(i) An explanation of the entity’s reimbursement meth-
ods, including the forms of payment to be used by the
entity to distribute reimbursements and the length of
time by which the entity will issue a reimbursement for
an eligible reimbursement request.
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(iii)) An explanation of the entity’s method for determin-
ing eligibility, providing that:

(A) A customer or property owner, if the customer is
not the property owner, located within a LSLR project
area is eligible for a reimbursement of LSLR expenses up
to 125% of the average cost the entity would have
incurred to perform the replacement of a similarly-sized
service line, not to exceed the actual cost.

(B) A customer or property owner, if the customer is
not the property owner, shall submit to the entity a
detailed estimate and paid invoice from a licensed con-
tractor where applicable, verifying the replacement of the
customer-owned LSL. Instead of a detailed estimate, a
verified statement from the contractor attesting to
completion of a LSLR may be sufficient.

(2) Notwithstanding the LSLR program annual cap in
subsection (a), an entity shall provide a reimbursement to
an eligible customer or property owner, if the customer is
not the property owner, within the length of established
under subsection (d)(1)(ii). If the reimbursement would
cause the entity to exceed its current annual cap subsec-
tion (a), the entity must increase its current annual cap
by the amount of the reimbursement and decrease its
next annual cap by this amount.

(3) An entity shall make reasonable best efforts to
assist a customer or property owner, if the customer is
not the property owner, through the reimbursement pro-
cess and, to the extent possible, make determinations in
favor of the customer or property owner where the
customer or property owner has provided reasonable
evidence of a LSLR to the entity.

(e) Warranty. An entity’s pro forma tariff or tariff
supplement must provide a warranty on LSLR work
performed by the entity or its contractor of a term of not
less than 2 years. The entity’s warranty provisions must:

(1) Define the start date of the 2-year term.

(2) Ensure that the materials and workmanship of the
replacement and restoration of surfaces are covered.

(3) Define the maximum coverage amounts under the
warranty.

(4) Explain any liability an entity will have for dam-
ages not covered by the warranty.

(5) Ensure entity access to the property to correct any
deficiencies.

§ 65.59. LSLR program reports.

(a) An entity with an approved LSLR program shall
file with the Commission a LSLR program report by
March 1 of each year, in both print and electronic
formats, including supporting spreadsheets. If an entity is
implementing its LSLR plan as part of a Commission-
approved LTIIP, the entity shall include a LSLR program
report as part of the entity’'s AAO plan under § 121.6
(relating to AAO plan filings).

(b) An entity’s LSLR program report must identify the
preceding year’s activities, including:

(1) The number of LSLs replaced in the preceding year
by water system.

(2) The length of LSLs removed, by pipe diameter, in
each water system.

(3) The length, pipe diameters and material types of
LSLRs by water system.

(4) The actual cost of each LSLR by water system.

(5) The average cost of a LSLR by water system.

(6) The total annual LSLR expenditures for the calen-
dar year by customer class.

(7) The total projected LSLR expenditures for the
following calendar year.

(8) The entity’s outreach and coordination activities
with other entities, the Department of Transportation,
local governments and customers.

(9) The number of LSLR refusals for the calendar year,
including municipality and reason for refusal.

(10) Applicable lead monitoring requirements estab-
lished by the Department of Environmental Protection for
each of the entity’s water distribution systems.

(11) The entity’s compliance with the regulatory re-
quirements established by the United States Environmen-
tal Protection Agency and the Department of Environ-
mental Protection, including a description of any
violations thereof associated with lead.

(12) The current status of the entity’s service line
inventory efforts.

(13) The entity’s efforts to obtain grants, low interest
loans and donations for LSLRs.

§ 65.60. Accounting and financial.

(a) An entity shall record LSLR costs in compliance
with the National Association of Regulatory Utility Com-
missioners uniform system of accounts applicable to the
entity. LSLR costs recorded as assets shall be maintained
under separate and distinct subaccounts.

(b) For subaccounting purposes, an entity may defer
income taxes related to no cost and low-cost sources of
funding for LSLRs, including applicable income taxes on
contributions-in-aid-of-construction or below-market rate
loans, or both, service line inventory, LSLR program
development, LSLR plan, LSLR program report, and
reimbursement expenses, to the extent that such costs
are not recovered through the entity’s existing base rates
or DSIC.

§ 65.61. Preexisting LSLR activities.

An entity that received prior Commission approval to
perform LSLR activities shall submit for Commission
approval and file under § 65.55(b) (relating to LSLR
program requirements) a LSLR program that, at a mini-
mum, conforms with the requirements of this subchapter
no later than the effective date of the rates established
under the entity’s next base rate case filed following the
effective date of this section or within 2 years of the
effective date of this section, whichever comes first.

§ 65.62. Prohibition on partial LSLRs.

The following provisions must apply after the effective
date of this section:

(a) Where a customer or property owner, if the cus-
tomer is not the property owner, elects to replace a
customer-owned LSL, an entity shall replace the con-
nected entity-owned LSL concurrent with replacement of
the customer-owned LSL, subject to the following:

(1) A Class A public utility or authority shall replace
the entity-owned LSL concurrent with replacement of the
customer-owned LSL within 90 days of the date of a
request, or on the LSLR date specified, by the customer
or property owner, if the customer is not the property
owner, whichever is later.

PENNSYLVANIA BULLETIN, VOL. 52, NO. 30, JULY 23, 2022



4134 RULES AND REGULATIONS

(2) A Class B or Class C public utility or a municipal
corporation shall replace the entity-owned LSL concur-
rent with replacement of the customer-owned LSL within
180 days of the date of a request, or on the LSLR date
specified, by the customer, or property owner, if the
customer is not the property owner, whichever is later.

(b) An entity may not install, or cause to be installed, a
partial LSLR and may not furnish water service using a
partial LSLR that is installed after the effective date of
this section by a customer or property owner, if the
customer is not the property owner.

(¢c) Where a customer or property owner, if the cus-
tomer is not the property owner, refuses, or fails to
accept, an entity’s offer to replace a customer-owned LSL,
the entity shall replace the entity-owned portion of the
LSL in accordance with the entity’s LSLR plan and
terminate service in accordance with the entity’s tariff.

(d) Where an entity has reasonable evidence indicating
service is being provided using a partial LSLR installed
after the effective date of this section by a customer or
property owner, if the customer is not the property owner,
the entity shall terminate service in accordance with the
entity’s tariff, unless otherwise directed by the Commis-
sion.

(e) An entity shall install, or cause to be installed,
entity-owned and customer-owned LSLRs even where an
entity is under a Department of Environmental Protec-
tion directive to replace LSLs due to a water system’s
action level exceedance as identified in 25 Pa. Code
Chapter 109, Subchapter K (relating to lead and copper).

Annex B
TITLE 52. PUBLIC UTILITIES
PART I. PUBLIC UTILITY COMMISSION
Subpart C. FIXED SERVICE UTILITIES
CHAPTER 66. WASTEWATER SERVICE

Subchap.

A. SERVICE GENERALLY

B. DAMAGED WASTEWATER SERVICE LATERALS
Subchapter A. SERVICE GENERALLY

Sec.

66.1. Definitions.

§ 66.1. Definitions.

Public utility—Persons or corporations owning or oper-
ating equipment or facilities in this Commonwealth for
wastewater collection, treatment or disposal for the public
for compensation. The term does not include a person or
corporation not otherwise a public utility who or which
furnishes service only to himself or itself, or a bona fide
cooperative association which furnishes service only to its
stockholders or members on a nonprofit basis.

Subchapter B. DAMAGED WASTEWATER
SERVICE LATERALS

Sec.

66.31. Purpose.

66.32. Definitions.

66.33. DWSL program parameters.

66.34. Petitioning the Commission for a DWSL program.
66.35. DWSL program requirements.

66.36. DWSL plan requirements.

66.37. Periodic review of DWSL plan.

66.38. Pro forma tariff or tariff supplement requirements.
66.39. DWSL program reports.

66.40. Accounting and financial.

66.41. Unpermitted connections.

66.42. Competitive advantage.

§ 66.31. Purpose.

The purpose of this subchapter is to implement 66
Pa.C.S. § 1311(b) (relating to valuation of and return on
the property of a public utility) governing the standard
under which an entity may seek to replace, rehabilitate or
repair damaged wastewater service laterals and recover
associated costs. This subchapter sets forth the scope of
and provides minimum requirements for DWSL replace-
ments.

§ 66.32. Definitions.

The following words and terms, when used in this
subchapter, have the following meanings, unless the
context clearly indicates otherwise:

AAO plan—Annual asset optimization plan—The term
as defined in § 121.2 (relating to definitions).

Combined sewer system—As defined by the Department
of Environmental Protection under 25 Pa. Code § 94.1
(relating to definitions).

Customer—A party contracting with an entity for ser-
vice.

Customer’s service lateral—The portion of a service
lateral owned by the customer or property owner, if the
customer is not the property owner, most often extending
from the curb, property line or entity connection to a
point 2 feet from the exterior face of the foundation of the
structure.

DSIC—Distribution system improvement charge—The
term as defined in § 121.2.

DWSL—Damaged wastewater service lateral—A custom-
er’s service lateral containing a single area or a combina-
tion of several areas, acting collectively, identified by
visual or other means, along the length of the lateral
which has or have been determined to significantly
impair the intended function of the customer’s service
lateral to convey wastewater flow to the entity’s service
lateral and keep inflow and infiltration flows, within
reason, out of the customer’s service lateral.

DWSL plan—Damaged wastewater service lateral
plan—A plan and supporting documents submitted to and
approved by the Commission that specify how an entity
intends to implement its damaged wastewater service
lateral program.

DWSL program—Damaged wastewater service lateral
program—A program submitted to and approved by the
Commission for the replacement, rehabilitation or repair,
or both, of damaged wastewater service laterals by an
entity.

DWSL program report—Damaged wastewater service
lateral program report—The annual report, including a
plan and supporting documents, providing information for
damaged wastewater service lateral replacements com-
pleted by an entity under its damaged wastewater service
lateral program.

DWSL project—Damaged wastewater service lateral
project—An entity’s scheduled damaged wastewater ser-
vice lateral activity either in conjunction with main
replacements or as part of a damaged wastewater service
lateral program.

DWSL project area—Damaged wastewater service lat-
eral project area—The area of a sewershed described by
an entity as being eligible for the entity’s damaged
wastewater service lateral plan.
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DWSL project commencement—Damaged wastewater
service lateral project commencement—Installation of the
first damaged wastewater service lateral replacement
within a damaged wastewater lateral project area.

DWSL replacement—Damaged wastewater service lat-
eral replacement—A service lateral installed to replace a
damaged wastewater service lateral or an approved
method under the entity’s damaged wastewater service
lateral plan to rehabilitate or repair, or both, a damaged
wastewater service lateral.

Entity—A public utility as defined in 66 Pa.C.S. § 102
(relating to definitions) engaged in wastewater collection,
treatment or disposal for the public for compensation, a
municipal corporation as defined in 66 Pa.C.S. § 102
engaged in wastewater collection, treatment or disposal
for the public for compensation beyond its corporate
limits as referenced in 66 Pa.C.S. § 1501 (relating to
character of service and facilities), and an authority as
defined in 66 Pa.C.S. § 3201(2) (relating to definitions).

Entity’s service lateral—The portion of a service lateral
owned by the entity, most often extending from a main to
the outlet connection of a customer’s service lateral at the
curb or property line.

Hydraulic design capacity—The term as defined by the
Department of Environmental Protection under 25
Pa. Code § 94.1 (relating to definitions).

Hydraulic overload—The term as defined by the De-
partment of Environmental Protection under 25 Pa. Code
§ 94.1.

I&I—Inflow and infiltration—The total quantity of
water from both infiltration and inflow.

Infiltration—The term as defined by the Department of
Environmental Protection under 25 Pa. Code § 965.1.

Inflow—The term as defined by the Department of
Environmental Protection under 25 Pa.Code § 965.1
(relating to definitions).

LTIIP—Long-term infrastructure improvement plan—
The term as defined in § 121.2.

Main—The pipe of a public utility system, excluding
service laterals, located in a public highway, street, alley
or private right-of-way which pipe is used in collecting
and conveying wastewater.

Monthly average flow—The term as defined by the
Department of Environmental Protection under 25
Pa. Code § 94.1.

Sanitary sewer system—“Separate sanitary sewer sys-
tem” as defined by the Department of Environmental
Protection under 25 Pa. Code § 94.1.

Service lateral—The pipe and appurtenances that con-
nect any main to a point 2 feet from the exterior face of
the foundation of the structure.

Sewershed—A delineated area contributing wastewater
flows to a single downstream point in a wastewater
system.

Wastewater—The term as defined in 66 Pa.C.S. § 102.

Wastewater facilities—Sewerage facilities as defined by
the Department of Environmental Protection under 25
Pa. Code § 94.1.

Wastewater system—Sewer system as defined by the
Department of Environmental Protection under 25
Pa. Code § 94.1.

Wastewater overflow—Includes the terms “CSO-
Combined sewer overflow” and “Sanitary sewer overflow”
as defined by the Department of Environmental Protec-
tion under 25 Pa. Code § 94.1.

§ 66.33. DWSL program parameters.

(a) An entity may petition the Commission for approval
of a DWSL program to replace, rehabilitate or repair
DWSLs where its purpose can be specifically linked to the
entity’s efforts to address either of the objectives set forth
in subsection (b).

(b) An entity’s purpose for petitioning the Commission
for approval of a DWSL program shall be linked to:

(1) Excessive 1&I causing, or which is reasonably ex-
pected to cause within the next 5 years, a hydraulically
overloaded condition, wastewater overflows or additional
flow which is prudent for the entity to avoid.

(2) Design or construction conditions causing, or which
are reasonably expected to cause within the next 5 years,
wastewater overflows.

§ 66.34. Petitioning the Commission for a DWSL
program.

(a) An entity may file a DWSL program petition in
accordance with § 66.35(a) (relating to DWSL program
requirements) with the Commission’s Secretary’s Bureau
with copies served upon the Bureau of Investigation and
Enforcement, the Office of Consumer Advocate, the Office
of Small Business Advocate and the parties of record in
the entity’s most recent base rate case. Service is evi-
denced by a certificate of service filed with the DWSL
program petition.

(b) An entity that has a Commission-approved LTIIP
shall include with its DWSL program petition a modified
LTIIP containing a DWSL plan as a separate and distinct
component of the entity’s LTIIP.

(c) An entity that does not have a Commission-
approved LTIIP when filing its DWSL program petition
shall include a DWSL plan meeting the requirements of
§ 121.3 (relating to LTIIP).

§ 66.35. DWSL program requirements.
(a) A DWSL program must include the following:

(1) A DWSL plan as described in § 66.36 (relating to
DWSL plan requirements).

(2) A pro forma tariff or tariff supplement containing
the proposed changes necessary to implement the entity’s
DWSL program as described in § 66.38 (relating to pro
formal tariff or tariff supplement requirements).

(3) Information required by the Commission for filings
under 66 Pa.C.S. § 1308 (relating to voluntary changes in
rates), including statements required by § 53.52(a) (relat-
ing to applicability; public utilities other than canal,
turnpike, tunnel, bridge and wharf companies).

(b) A final Commission Order approving an entity’s
DWSL program will direct an entity to make any neces-
sary revisions to the pro forma tariff or tariff supplement
and resubmit the tariff or tariff supplement under 66
Pa.C.S. § 1308.

(c) After initial Commission-approval of an entity’s
DWSL program, the DWSL program may be subject to
review in all future base rate cases. An entity shall
submit any modification to the DWSL program for review
with its base rate case.
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§ 66.36. DWSL plan requirements.
An entity’s DWSL plan must contain, at a minimum:

(a) Planning and replacements. The planning and re-
placements section of an entity’s DWSL plan must in-
clude:

(1) The entity’s projected annual investment in DWSL
replacements with an explanation of the entity’s antici-
pated sources of financing.

(2) The entity’s projected number of DWSL replace-
ments per calendar year with an explanation of how the
entity’s projection was determined, and a statement that
this number is consistent with the entity’s annual cap on
DWSL replacements.

(3) The identification criteria or standard to be used by
the entity to determine whether a service lateral is
damaged and is impacting the entity’s wastewater sys-
tem.

(4) The eligible areas designated by the entity as
proposed DWSL project areas described with a bearing
angles and distances or metes and bounds description and
graphically depicted.

(5) The prioritization criteria considered by the entity
when developing its DWSL replacement schedule.

(6) A benefit analysis detailing the expected improve-
ments in the entity’s wastewater system functionality.

(7) An estimate of the net present value of the entity’s
future reduced or increased costs associated with DWSL
replacements, or both, identified in the DWSL plan
broken down by capital costs and operation and mainte-
nance costs.

(8) The entity’s processes and procedures to obtain
acceptance of a DWSL replacement prior to DWSL project
commencement if the customer is the property owner, and
the entity’s processes and procedures to obtain acceptance
prior to DWSL project commencement if the customer is
not the property owner.

(9) The entity’s processes and procedures based upon
acceptance of a DWSL replacement including:

(i) A consent agreement form by which the customer or
property owner, if the customer is not the property owner,
will authorize the DWSL replacement.

(i1) A brief description of the entity’s process for DWSL
replacement under normal conditions and atypical condi-
tions for gravity and pressurized DWSLs.

(iii) An explanation of the entity’s process for coordina-
tion with the customer and property owner, if the cus-
tomer is not the property owner, and the information the
entity will provide to the customer and the property
owner throughout the DWSL replacement process.

(iv) The entity’s process for addressing DWSL replace-
ment completion or closeout, or both, with the customer
and property owner, if the customer is not the property
owner.

(10) The procedure for documenting refusal of the offer
by the entity to replace a DWSL, including the entity’s
duty to:

(i) Provide the customer and property owner, if the
customer is not the property owner, with a complete
disclosure of the known health hazards from the contin-
ued use of a DWSL.

(i) Inform the customer or property owner, if the
customer is not the property owner, that refusal will

require replacement of the DWSL, at the customer or
property owner’s expense, within 1 year from DWSL
project commencement for the customer or property
owner, if the customer is not the property owner, to be
eligible for reimbursement.

(11) The industry-accepted construction practices the
entity plans to use to replace both the entity’s service
lateral and the customer’s service lateral.

(b) Communications, outreach and education. An enti-
ty’s DWSL plan must outline the entity’s communication,
outreach and education steps to educate customers and
property owners, if the customer is not the property
owner, about the harmful effects of DWSLs and the
entity’s plan to address DWSL replacements.

(1) An entity’s DWSL plan must describe, at a mini-
mum, how the entity will:

(i) Prioritize DWSL replacement efforts to areas of the
entity’s collection system that have known wastewater
overflows, basement backups or I&I issues.

(i1) Coordinate DWSL program efforts with State,
county and local governments and agencies, community
organizations and public works departments.

(iii) Ensure that relevant information will be provided
to customers and property owners, if the customer is not
the property owner, in plain language that can be under-
stood by the general public; including a description of
steps the consumer may take to identify DWSLs.

(iv) Provide customers or property owners, if the cus-
tomer is not the property owner, with copies of as-built
drawings or similar depictions that indicate the location
of the customer-owned portion of the DWSL replacement,
if available. An entity shall make a good faith effort to
provide customers or property owners, if the customer is
not the property owner, with other relevant documents
associated with the DWSL replacement and appurte-
nances, including product manuals, specification sheets
and manufacturer brochures.

(2) The entity’s DWSL plan must include copies of all
printed and broadcast material to be distributed under
the entity’s DWSL program.

(3) A Class A public utility or authority shall develop a
DWSL section on its web site within 12 months of the
Commission approval of its DWSL program. The web site
must contain, at a minimum:

(i) Information regarding the reimbursement require-
ments and a secure online tool that provides customers,
or property owners, if the customer is not the property
owner, the ability to determine whether the customer or
property owner may be eligible for a reimbursement.

(i1) An online tool that provides the ability to deter-
mine whether records reflect that the property has a
DWSL.

(iii) A copy of any static map or graphic representation
depicting DWSL project areas.

(iv) Information and resources relating to the health
risks associated with DWSLs, the status of current efforts
to replace DWSLs, and community meetings and advisory
committees hosted by the entity.

§ 66.37. Periodic review of DWSL plan.

After initial Commission approval of an entity’s DWSL
plan, the entity shall update the DWSL plan for Commis-
sion review at least once every 5 years. The Commission
will, to the extent possible, coordinate the review of the

PENNSYLVANIA BULLETIN, VOL. 52, NO. 30, JULY 23, 2022



RULES AND REGULATIONS 4137

updated DWSL plan with the periodic review of an
entity’s LTIIP under § 121.7 (relating to periodic review
of an LTIIP).

(a) The Commission’s review will determine:
(1) If the entity has adhered to its DWSL plan.

(2) If changes to the entity’s DWSL plan are necessary
to maintain and improve the efficiency, safety, adequacy
and reliability of its DWSL program.

(3) If the updated DWSL plan is consistent with the
parameters of the entity’s DWSL program.

(b) Service of the updated DWSL plan shall be made
consistent with the requirements of § 66.34(a) (relating to
petitioning the Commission for a DWSL program). The
Commission will issue a Secretarial Letter establishing a
schedule for the submission of comments and reply
comments to aid in its periodic review. If the Commission
determines that the entity’s approved DWSL plan is no
longer sufficient to ensure and maintain efficient, safe,
adequate, reliable and reasonable service, the Commis-
sion will direct the entity to revise, update or resubmit its
DWSL plan as appropriate.

§ 66.38. Pro forma tariff or tariff supplement re-
quirements.

An entity’s pro forma tariff or tariff supplement con-
taining proposed changes necessary to implement the
entity’s DWSL program must address at a minimum:

(a) DWSL program annual cap. An entity’s pro forma
tariff or tariff supplement must include a cap on the
number of DWSL replacements that can be completed
annually.

(b) Service line demarcation.

(1) An entity’s pro forma tariff or tariff supplement
must include a definition for customer’s service lateral for
purposes of the entity’s DWSL program that is consistent
with § 66.32 (relating to definitions).

(2) An entity shall perfect its ownership of the portion
of the service lateral located within the then-existing
right-of-way in conformance with its Commission-
approved tariff to ensure that the entity can obtain
necessary permits to complete work within the public
right-of-way in the future.

(¢c) Frequency of DWSL replacements. An entity’s pro
forma tariff or tariff supplement must include a restric-
tion where the entity may not complete more than one
DWSL replacement for a customer at a property that
previously received a DWSL replacement for a length of
time equal to the lesser of the average service life for
DWSL replacements established in the entity’s most
recent base rate case or the average service life for
Account No. 363—Services to Customers in the entity’s
most recent Service Life Study filed with the Commission
under § 73.5 (relating to service life study report).

(d) Reimbursements. An entity shall provide a reim-
bursement to an eligible customer or property owner, if
the customer is not the property owner, who completed a
DWSL replacement within 1 year before or from DWSL
project commencement.

(1) An entity’s pro forma tariff or tariff supplement
must include language explaining its reimbursement
terms and conditions, which shall contain, at a minimum:

(i) An explanation of the entity’s method for determin-
ing the amount of reimbursement, including any restric-
tions on reimbursements.

(i) An explanation of the entity’s reimbursement meth-
ods, including the forms of payment to be used by the
entity to distribute reimbursements and the length of
time by which the utility will issue a reimbursement for
an eligible reimbursement request.

(iii) An explanation of the entity’s method for determin-
ing eligibility, providing that:

(A) A customer or property owner, if the customer is
not the property owner, located within a DWSL project
area is eligible for a reimbursement of DWSL replace-
ment expenses up to 125% of the average cost the entity
would have incurred to perform a DWSL replacement of a
similarly-sized customer service lateral, not to exceed the
actual cost.

(B) A customer or property owner, if the customer is
not the property owner, shall submit to the entity a
detailed estimate and paid invoice from a licensed con-
tractor where applicable, verifying the completion of a
DWSL replacement. Instead of a detailed estimate, a
verified statement from a licensed contractor attesting to
completion of a DWSL replacement may be sufficient.

(2) Notwithstanding the DWSL program annual cap in
subsection (a), an entity must provide a reimbursement to
an eligible customer or property owner, if the customer is
not the property owner, within the length of established
under subsection (d)(1)(ii). If the reimbursement would
cause the entity to exceed its annual cap under subsec-
tion (a), the entity must increase its current annual cap
by the amount of the reimbursement and decrease its
next annual cap by this amount.

(3) An entity shall make reasonable best efforts to
assist a customer or property owner, if the customer is
not the property owner, through the reimbursement pro-
cess and, to the extent possible, make determinations in
favor of the customer or property owner where the
customer or property owner has provided reasonable
evidence of a DWSL replacement to the entity.

(e) Warranty. An entity’s pro forma tariff or tariff
supplement must provide a warranty on DWSL replace-
ment work performed by the entity or its contractor of a
term of not less than 2 years. The entity’s warranty
provisions must:

(1) Define the start date of the 2-year term.

(2) Ensure that the materials and workmanship of the
DWSL replacement and restoration of surfaces are cov-
ered.

(3) Define the maximum coverage amounts under the
warranty.

(4) Explain any liability an entity will have for dam-
ages not covered by the warranty.

(5) Ensure entity access to the property to correct any
deficiencies.

§ 66.39. DWSL program reports.

(a) An entity with an approved DWSL program shall
file with the Commission a DWSL program report by
March 1 of each year, in both print and electronic format,
including all supporting spreadsheets. If an entity is
implementing its DWSL program as part of a LTIIP, the
entity shall include a DWSL program report as part of
the entity’s AAO plan under § 121.6 (relating to AAO
plan filings).

(b) An entity’s DWSL program report must identify the
preceding year’s activities, including:
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(1) The number of DWSL replacements completed in
the preceding year by wastewater system.

(2) The length of DWSL replacements completed, by
pipe diameter and by replacement, rehabilitation or re-
pair method, in each wastewater system.

(3) The pipe lengths, diameters and material types of
DWSL replacements, broken down as follows:

(i) By wastewater system.

(i1)) By DWSL replacement flow type (that is, gravity or
pressurized).

(iii) By wastewater system type serving the properties
that received the DWSL replacements (that is, sanitary
sewer system or combined sewer system).

(4) The actual cost of each DWSL replacement, broken
down as follows:

(i) By wastewater system.

(ii) By DWSL replacement flow type (that is, gravity or
pressurized).

(iii) By wastewater system type serving the properties
that received the DWSL replacements (that is, sanitary
sewer system or combined sewer system).

(5) A calculation of the average marginal cost of 1&I for
each of the entity’s wastewater systems, by individual
sewershed, broken down by the following types:

(i) Wastewater systems where wastewater treatment is
provided by the entity.

(i1)) Wastewater systems where wastewater treatment is
not provided by the entity.

(6) The entity’s total annual DWSL replacement expen-
ditures for the calendar year by customer class.

(7) The entity’s total projected DWSL replacement ex-
penditures for the following calendar year.

(8) The entity’s outreach and coordination activities
with other entities, the Department of Transportation,
local governments and customers.

(9) The number of DWSL replacement refusals for the
calendar year, including municipality and reason for
refusal.

(10) The number of customers that had water or
wastewater service, or both, terminated due to refusal to
replace or to accept the entity’s offer to replace a DWSL
by wastewater system.

(11) Applicable wastewater system monitoring require-
ments established by the Department of Environmental
Protection as part of a corrective action plan or consent
order and agreement.

(12) The entity’s compliance with the regulatory re-
quirements established by the United States Environmen-
tal Protection Agency and the Department of Environ-
mental Protection, including a description of any
violations associated with wastewater overflows and any
connection management plans.

(13) The entity’s efforts to obtain grants, low and no
interest loans and donations for DWSL replacements.

§ 66.40. Accounting and financial.

(a) An entity shall record DWSL costs in compliance
with the National Association of Regulatory Utility Com-
missioners uniform system of accounts applicable to the
entity. DWSL replacement costs recorded as assets shall
be maintained under separate and distinct subaccounts.

(b) For subaccounting purposes an entity may defer
income taxes related to no cost and low-cost sources of
funding for DWSL replacements, including applicable
income taxes on contributions-in-aid-of-construction or
below-market rate loans, or both, DWSL program devel-
opment, DWSL plan, DWSL program report, and reim-
bursement expenses to the extent that such costs are not
recovered through the entity’s existing base rates or
DSIC.

§ 66.41. Unpermitted connections.

(a) As part of an entity’s DWSL program, an entity
shall disconnect any unpermitted connection to a custom-
er’s service lateral or property owner’s service lateral, if
the customer is not the property owner, in compliance
with its tariff provisions.

(b) Notwithstanding subsection (a), where the contin-
ued use of any previously unpermitted connection to a
customer’s service lateral or property owner’s service
lateral, if the customer is not the property owner, is
permissible under other applicable laws, including the
entity’s tariff, an entity may permit the continued use of
these connections as long as the entity’s permission and
existence of additional connection(s) is documented.

§ 66.42. Competitive advantage.

An entity shall make a good faith effort to structure its
DWSL program to prevent competition with optional
insurance and warranty products that cover DWSL re-
placements.
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